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SUPREME COURTS. 


ACTION. 


§94. Fire.—Zn' Case of Property Held in Severalty, but 
United by Assignment.— Title.—Where the property as shown by 
the policy was held in severalty: Held, that if the form of the 
contract presented insuperable impediments to the enforcement 
at law of the separate rights—a point which is not examined— 
the parties are not without remedy. A court of equity, if neces- 
sary, could have entertained the case and protected the rights of 
all. The inability of the assured to sue at law, jointly, in case 
such inability existed, is no answer to the suit by the assignee 
where all the interests have been united by assignment in one 
ownership. 


Mercantile Ins. Co. vs. Holthouse. 
Rep'd Jour’ p. 535. 
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AGENT. 


§ 95. Fire—Of the Company and of Insured.—Authority to 
Issue Policy.—There was evidence tending to show that the gen- 
eral agent of the company was also employed by the insured as 
an agent for the care of his property, and that pursuant to a re- 
quest from theinsured, he agreed to insure the property and adjust 
the premium out of a balance in his hands, and wrote the policy 
and mailed his report to the company a few hours before the fire. 
Held, that an_agent may properly act for one party to a contract, 
although he is at the same time agent for other purposes of the 
other party. An agent merely for the care and custody of pro- 
perty may act as agent for an insurance company in issuing a 
policy of insurance on the property. The two capacities are not 
necessarily inconsistent. 

Northrop vs. Germania F. Ins. Co. 

Rep’d Jour’l, p. 456, 


§96. Fire.—Knowledge of and Failure to Cancel Policy not 
a Waiver of Vacancy.—Agents of foreign companies who make 
contracts on behalf of the companies may waive conditions 
contained in the policies ; it is within the apparent scope of their 
authority and binding on the company unless the insured is in- 
formed of their limitations.. Such an agent may dispense with 
a condition requiring the consent of the company to be endorsed 
in case of non-occupancy, by acts amounting to a waiver, as he 
may endorse such consent. But mere knowledge of the agent 
and his failure to cancel the policy or inform the company does 
not amount to a waiver. 

Wood on F. Ins., Sec. 89, Chap. 2. 

Davey vs Glens Fails Ins. Co. 

Rep’d Jour’l, p. 497. U.8.C.C., Minn. 


APPLICATION. 


§97. Lire.—TZ'ruth or Falsity of Answers in.—Use of Alco- 
holic Liquors.—Evidence—Where the policy sued upon was is- 
sued in consideration of an application, referred to in the policy, 
and made a part of the contract, which warranted that all the 
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statements therein contained are true, in determining whether 
the answers to the questions in the application are true or false, 
it is not necessary to inquire whether the questions and answers 
are material to the risk or otherwise. If any of the answers are 
untrue, or evasive, the policy is void. If the insured had been 
addicted to the intemperate use of alcoholic beverages or had 
any serious illness, and he answered “no” when asked if ever 
he had any serious illness or was addicted to the use of alcoho- 
lic beverages, then his answer was untrue and evasive. If the 
insured had a serious illness and was addicted to the use of al- 
coholic beverages to such an extent as to bring on mania a potu or 
delirium tremens, the policy was forfeited. Testimony of witnes- 
ses who never saw him under the influence of liquor does not 
disprove the testimony of those witnesses who had a good op- 
portunity to see him suffering from the excessive use of liquor, 
and who attended and treated him for it. 


Martin, Assignee of Fay, vs. Conn, Mut. Life Ins. Co. 
Decided Oct., 1879. U.S.C. C., Pa. 


§98. Lire—Truth or Falsity of Answers in.—Construction 
of—The application contained the following question : “ Have 
the parents or brothers or sisters of the part? been affected with 
insanity, or with pulmonary, scrofulous or any other constitu- 
tional disease, hereditary in its character?” The answer was, 
“No.” Applicant also answered that he did not know the 
cause of death of certain members of the family. The applica- 
tion stipulated that the answers were fair and true, and that it 
should be the basis of the contract, and that any untrue or fraud- 
ulent answers should render the policy void ; the policy con- 
tained a like stipulation. Held, that the answers were declara- 
tions and representations, and the burden of proof was on the 
company to show them untrue. Held, that the cause of death 
must have been hereditary to render the answer “ No” untrue. 

14 Beuthford’s Rep., 107. 

Held, that the fact that insured was 14 years of age, and was 
at home at the time of death of certain members, does not prove 
that he knew the cause. 


Sinclair vs. Phoenix Mut. Life Ins. Co. 
Rep'’d Jour’l, p. 523. | 
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§ 99. Fire.—Omission of Answers not Concealment.— Waiver. 
—Where a fire insurance policy is issued upon an application, 
which is made a warranty on the part of the assured, the omis- 
sion to answer some of the printed questions in the application 
does not amount to concealment, and does not forfeit the policy. 
The issuing of a policy on an application which contains no an- 
swer to certain questions, is a waiver of answer to those ques- 
tions, and to avoid the policy in such cases the insurers must 
prove untrue statements other than those inquired about and not 
answered. 

May on Insurance, 3 166, citing Wilson vs. Hampden Fire Ins, Co., 4 
R. I., 159; Campbell vs. Ins. Co., 87 N. H., 35; Liberty Hall Association 
vs. Housatonic Ins. Co., 7 Gray, 261; Hall vs. Ins. Co., 6 Gray, 185. 


American Ins. Co. vs. Paul and Wife. 
Rep’d Jour'l, p. 569. 


ASSESSMENT. 


§ 100. Lire.—For Death Losses.—Misconstruction of Charter. 
—Co-operatives.—A. co-operative Life Company in its by-laws 
and certificates of membership construed its charter into an un- 
dertaking by the eompany to pay one dollar for each member en- 
rolled, but afterwards claimed that it had misconstrued the char- 
ter, and was obligated to pay only so much as might be collected 
by assessment. Held, that although there was room to doubt 
whether it had not misconstrued the charter, the company having 
enjoyed the benefit of the undertaking as an inducement to per- 
sons to become members, cannot now be permitted to escape the 
obligation on the ground of such misconstruction. 


Kye Mut. Life Ins. Co. vs. Calvert. 
L Rep’d Jour'l, p. 529. , Ky. C. A. 


§ 101. Lire.—Construction of the Constitution of Benevolent 
Orders as to Notice of.—In a benevolent order, assessments were 
made and collected under and dedicated by the constitution of 
the Supreme Lodge, to the sole purpose of paying the benefit se- 
cured to the beneficiary under the benefit certificate after the 
death of the member to whom the certificate was issued. Dues 
were also collected under the constitution and by-laws of subordin- 
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ate lodges, and appropriated by them to meet their incidental ex- 
penses, and pay to their sick and disabled members what they 
called sick benefits. These dues were in no way connected with 
the assessments made under the constitution of the Supreme 
Lodge, and were subject to the control of the subordinate lodges. 
These lodges also fixed the amount of dues to be paid, and the 
amount of sick benefits to be allowed to sick or disabled mem- 
bers. Held,that when a member of an order is indebted to the 
Grand Lodge for an assessment made upon him in common with 
all other members of the order, his certificate may be suspended 
even though the subordinate lodge is indebted to him for such 
benefits in a greater sum than is necessary to pay the assess- 
ment. If sufficient notice of an assessment is given it is not ma- 
terial that it is not of the length required by the charter. 


Ancient Order of U. W. vs. Moore. 
Rep’d Jour’l, p. 539 


ATTACHMENT. 


§102. Lire.—O/f Claim Under a Life Policy.—-Construction of 
Charter.—When a person is entitled to receive insurance money, 
such money is not exempt from attachment by reason of a pro- 
vision in the company’s charter that, “ no part of the stock or in- 
terest of any member or his widow or children in said institution 
shall be subject to any debt, liability or legal or equitable process 
against him or any of them.” Such provision applies only to the 
interest as the stockholders of the corporation which every 
holder of a policy has. An act entitled “an act to incorporate 
the Kentucky Masonic Life Insurance Company,” sufficiently ex- 
presses the subject matter of the act in the title, the subject 
matter, the powers and objects of the corporation, being clearly 
connected with the title. 

Geiger & Bond vs. McLin., 


Rep'd Jour'l, p. 533. 


BENEFICIARY. 


$103. Lire.—Proper Distribution of Fund of Co-operative — 
The charter of a co-operative company provided that the fund 
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should be paid to the widow and children, but failed to state the 
proportions. Held, that when the policy and charter fail to make 
complete provision for the distribution of a fund, the courts 
should adopt the statutory rule for the distribution of the surplus 
personalty of intestates, and divide it as they would do if the 
money were the proceeds of a note or bond held by the deced- 
ent. 

Conn. Life Ins. Co. vs. Palmer, 5 Life & Accident Cas., 371. 

McLin vs. Calvert, 

Rep’d Jour’), p. 531. 


BROKER. 


$104. Frire.— Unauthorized Insurance by.—Construction of Wis- 
consin Statute.—-An insurance broker without having obtained 
the certificate required by the insurance law of Wisconsin of 
1871, for companies seeking to do business in that State, solicited 
the insurance of one M., showing a list of companies in which he 
could place the insurance, among which were the companies in 
which the risk was placed. But the insurance was not solicited 
specifically for these companies. Held, that the act of placing 
the insurance in the companies rendered the broker their agert 
in the solicitation within the meaning of the statute, that whoever 
solicits insurance on behalf of any fire, etc., company, or trans- 
mits for any person other than himself an application for insur- 
ance, or a policy of insurance, to or from said company, shall be 
held to be the agent of such company. Held, that under the 
statute the agent was liable for each company for which the soli- 
citation was made as a separate offense. 

Stateof Wisconsin vs. Farmer. 

Rep’d Jour’), p. 428. Wis, 8. C. 


DESCRIPTION. 


§105. Frre.—Contained in—Removal of Property.—Risk.— 
Vonstruction of Policy.—An insurance policy upon certain tools, 
pumps, etc., described them as being “in the one-story frame 
building situated on the north side of the public square, and west 
of Fourth Street, Fort Dodge, Iowa.” Held, a warranty that 
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they would remain in the one-story building in which they were 
at that time situated, and where there was nothing in the char- 
acter of the risk that would make a removal within the contem- 
plation of the parties ; their removal to another one-story build- 
ing similarly situated, and some 30 feet distant, was a breach 
thereof. A clause in an insurance policy that in case of loss the 
insured shall make oath in their proofs that the property insured 
was at the time in the building destroyed, is binding. A party 
cannot recover upon an insurance contract avoided by his own 
act, though the insurer has not offered to rescind or return un- 
earned premium. 


Harris & Cole vs. Royal Canadian Ins. Ce. 
Rep’d Jour’l, p. 525. Iowa S.C. 


$106. Fire.—Of Adjacent Buildings.—Question for Jury.— 
Where the location, exposure, etc., af the building insured, with 
reference to other buildings, was attempted to be fully stated in 
the application with the party effecting the insurance for the com- 
pany present, the question whether the failure to describe other 
buildings adjacent, was a misrepresentation or material to the 
risk, was for the jury. 

Continental Ins. Co. ts. Ware. 

Rep’d Jour’, p. 519. 


‘EVIDENCE. 


$107. Fire—ZJntroduction of —Of Fraud and Arson.—In 
Michigan a notice given with the plea of general issue that evi- 
dence of fraud would be shown is sufficient to authorize the in- 
troduction of such evidence. Evidence to show that the insured 
had valuable property of his own and of near relatives in the 
house, not covered by the policy is admissible to controvert the 
allegation of arson. Evidence of statements of insured, previous 
to the loss, of his intended movements at the time of fire, is inad- 
missible. 


Elliott vs. Van Buren, 33 Mich., 49. 


Evidence of statements of plaintiff showing that he had loose 
notions regarding the destruction of insured property, and tend- 
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ing to show that he burned it, are admissible and have weight ac- 
cording to the nearness of time when made. 

Farmers Mutual Ins. Co. vs. Crampton. 

Rep’d Jour’l, p. 549. Micu. 8. C, 


FORECLOSURE. 


§108. Lire.-—When void and no action taken in time in Illi- 
nois.— Proceedings in State and Federal Court.—Although a de- 
cree of the United States Circuit Court for the Northern District 
of Illinois upon a bill filed to foreclose a mortgage, for the sale of 
the mortgaged premises, without granting to the mortgagor the 
right of redemption of the property within one year, as given by 
the statutes of the State of Illinois, is erroneous and void, yet 
where no appeal is taken therefrom within the allowed time, the 
courts of the State of Illinois have no power upon bill filed by 
the mortgagor to set aside the sale and allow redemption. 


Snitlerlin vs. Conn. Mut. Life Ins. Co. 
Filed Feb. 22, 1879. In. 8. 0. 


GENERAL AVERAGE. 


§109. Fie—Fire Povicy on Vessel not Liable for.—The ves- 
sel was insured under a fire policy against damage by fire only. 
In order to extinguish a fire while in port it was submerged, and 
suit was brought to recover general average charges against the 
vessel for the expense of submerging and pumping out the ves- 
sel, discharging, storing and reloading the cargo, and damage 
to the cargo. Held, that a fire policy is not liable for general 
average expenses ; the contract limits the liability to losses re- 
sulting directly from fire to the thing insured, but does not em- 
brace damages to property not insured though resulting directly 
from the fire and charged against the insured under principles 
of general average. 

Citing Fire Ins. Co. vs. Corlies, 21 Wendall, 367 ; Wetherall vs. Marine 
Ins. Co., 49 Me., 200; Gusick vs. Cresent et Ins. Co., 19 La., 297; Hil- 
liers vs. Alleghany Ins. Co., 3,470 ; Thompson vs. Montreal Ins. Co., 6 U. 
C., 2 B., 319 ; Burkley vs. Pergrave, 1 East, 228 ; Hallett vs. Ingram, 9C. B., 
580 ; Fletcher vs. Alexander, 37 L. P. (C. P.,) 196 L. R., 3 C. P., 380. 

Merch. & Miners Transport Co. vs. Assd. Firemen’s Ins. Co. 

Rep'd Jour’l, p. 461. Mp. C. A. 





Loss. 
LOSS, 


$110. Lire—Disappearance of Insured.—Duty of Wife— 
Where insured suddenly disappeared the law does not make it 
the duty of his wife to make search for her husband, or to com- 
municate to the company any information she may have had on 
the subject. Where there is no allegation in the pleadings that 
the widow has not done her duty, the burden is upon the com- 
pany and not upon her, and they must show that she has not or 
the question cannot be raised. 

McAlister vs. Conn. Mut. Life Ins. Co. 


Rep’d Jour’!, p. 504. Ky. C. A. 


§111. FirE.—Proo/s of. —Evidence.— What is a Total.— Apprais- 
ment of Damages.—Construction of Policy—The policy provided 
that, “ damage to property not totally destroyed,unless the amount 
of said damage is agreed upon between the insured and the com- 
pany, shall be appraised by disinterested and competent persons, 
mutually agreed upon by the parties.” Also the company re- 
served the right to take any part or all of the property appraised, 
paying market value therefor, in case the damage as appraised 
was deemed excessive. Held, that it is doubtful whether the 
stipulations are sufficiently definite to be valid, and the latter 
stipulation would be applicable only to personal property. The 
policy also provided for a verified statement of the value of the 
property and amount of loss, and in no case should the claim 
be greater than the actual cash value of the property at the time 
of fire. There was conflicting evidence as to whether the salvage 
was of value, but some of it was used in re-building. The com- 
pany claimed that the loss was partial and they were entitled to 
an appraisal, when the insured insisted that it was total. Held, 
that a total loss does not mean an absolute extinction. If the 
building after the fire has lost its identity and specific character 
as a building the loss is total within the meaning of the policy. 

Nave vs. Home Mut. Ins. Co., 37 Mo., 430; Huck vs. Globe Ins. Co., 
Tns. Law Journal, Dec., 1879, p. 912; Ins. Co. vs. Fogarty, 19 Wall., 644 ; 
Hugg vs. Augusta Ins. Co., 7 Howard, 595 ; Morcardier vs. Chesapeake Ins. 
Co., 8 Cranch, 47 ; Judah vs. Randall, 2 Caine’s Cas., 324. 


Conduct of the insurers calculated to induce a belief in the 
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mind of the insured that the presentation of preliminary proofs 
would not be required, or that those furnished are sufficient, is a 
waiver of objections to their sufficiency or non-production, and 
conflicting testimony regarding such waiver is for the jury. 

May on Ins., Sec. 468. 

Proofs of loss are admissible as evidence of the compliance 
of insured with the terms of the policy, but not as evidence of the 
amount of loss. When such evidence is not objected to at the 
time, or a request made for instructions limiting its admissibility, 
the court is not bound to instruct the jury, and complaint cannot 
afterwards be made. 

People vs. Collins, 48 Cal., 277; People vs. Estrada, 49 Cal., 171. 

No such instruction was asked by defendant in the present 
case. Unless requested to do so, the court is not bound to give 
any instructions to the jury. 

Carter vs. Bennett, 4 Fla., 283 ; Averett vs. Brady, 20 Ga., 523 ; Wood vs. 
Figard, 28 Penn., st., 403; Ward vs. Howard, 4 Jones, 23; Briggs vs. 
Boyd, 12 Ired., 377 ; Jones vs. State, 20 Ohio, 34; Taft vs. Wildman, 15 
Ohio, 123. 


Williams vs. Hartford F. Ins. Co. 
Rep’d Jour’|, p. 447. 


OTHER INSURANCE 


§112. Fire.—Knowldge of Agent.—Evidence-—Waiver by 
Agent.—The policy was procured from the agent of the com- 
pany by a broker. The broker knew of other insurance, but it 
was not endorsed on the policy as required. After the fire the 
agent participated in the adjustment, and tacitly acquiesced in 
the apportionment, promising to pay, and tendering back the un- 
earned premium, reserving the earned portion. Afterwards he 
refused to pay, because his company would not consent. The 
policy provided for the apportionment of appraisers, but stipu- 
lated that their award should not determine any question as to 
the liability of the company. Both the agent and broker had 
died before the suit. Held, that evidence of insured as to conver- 
sations with the broker regarding the other insurance was ad- 
nissible as part of the res geste, and as evidence that the knowl- 
edge had been communicated to the agent. Held, that the com- 
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pany was liable ; the agent had tacitly acquiesced in the appor- 
tionment, and by his acts had misled insured into releasing the 
co-insurers from their proportion, he had failed to object in time to 
the other insurance, and he had retained the earned premium, 
which was in bad faith. 


Tischbeck vs. Phenix Ins. Co. 


Rep’d Jour'l, p. 511. 
PAROL CONTRACT. 


$113. Lire.—Lssentials of —Wien Party dies After Appl ca- 
tion is Declined.— Return of Premium.—B. obtained from an 
agent of an insurance company—who claimed to exercise no 
other power than to receive B.’s application for insurance, a 
per centage of the premium, and fees for the policy, and note for 
the remainder of the premium, and forward the same for the 
acceptance or rejection of the company—a written instrument or 
receipt, reciting that B. had made application for a policy of in- 
surance on his life for a given sum, the payment of a certain part 
of the first annual premium, etc., and B.’s note for the remainder. 
This instrument further stated that B. was “ to be considered in- 
sured from the date of the receipt, if said application shall be ap- 
proved and accepted by said company, in which case a policy 
shall be issued to him and this receipt surrendered ; but if such 
application shall be rejected, then the amount named, and the 
note given, shall be returned to B., and this receipt shall become 
null and void.” This application for the policy was duly for- 
warded to the insurance company, which, after a delay of several 
weeks, rejected the application, but did not return the cash pay- 
ment or note, for which no demand was made. B. was taken sick 
about this time and died a few weeks afterwards, and his admin- 
istrator brought suit upon the receipt as a contract of insurance. 
Held, the transaction constituted ;merely a proposal from B. to 
the agent for a contract, the unqualified right of rejection or ac- 
ceptance being reserved to the principal, which could not ripen 
into a contract until accepted by the principal. Mere delay of 
the insurance company in accepting the offer or proposal, and in 
returning the cash premium, for which demand was not made, 
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did not amount to an acceptance of the proposal and convert it 
into a contract. The insurance company had the right to de- 
cline acceptance of the proposal without assigning any cause, no 
contract whatever having been made by the agent, he not claim- 
ing power to make any contract; and herein this case differs 
from those where an agent, having authority to make contracts 
of insurance, makes one subject to the approval of his principal, 
as to which it is held the principal cannot withhold his approval, 
without sufficient cause. The transaction, until the proposal of 
B. for life insurance was rejected, was merely preparatory or ini- 
tiatory of a contract, and was terminated absolutely by the re- 
jection of the proposal; noother duty remaining afterwards on 
the insurance company than to return, on demand, the cash paid 
by B. and the note given by him. 


Alabama Gold Life Ins. Co. vs. Mayes. 


PLEADING AND PRACTICE. 


§114. Lire.—Bill of Exceptions—New Trial— Writing as 
part of Record.—Representations in Application.—In Kentucky 
when a bill of exceptions is in the usual form and is signed 
by the judge presiding at the trial, it will be held to be prop- 
erly a part of the record, even though so defective as to not 
bring before the court the errors complained of. Neither a 
motion for a new trial nor a bill of exceptions is‘necesgary, even 
in a case tried by a jury, to enable the unsuccessful party to main- 
tain an appeal. The office of a bill of exceptions, or a motion 
for a new trial, is to bring into the record, for review, matter 
which would otherwise not appear in the record. A motion for a 
new trial need not appear in the bill of exceptions to become a 
part of the record. Although it will be assumed that the steno- 
grapher’s report was attached to the bill of exceptions when so 
cited by the judge, yet when such report does not appear and 
what purports to be such report is brought up on certiorari there 
must be something to identify it as the same report. To make a 
writing a part of the record there must be some evidence show- 
ing it to be what it purports to be. When a party represents in 
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his application that he is insured in another company, but does 
not state that he holds a policy, such distinction cannot be made 
when not relied upon in the pleadings. It will be presumed in 
the absence of a bill of exceptions that there was proof sufficient 
upon which to base the instructions. 


McAlister vs. Conn. Mut. Life Ins. Co. 


POLICY. 


$115. Firr.—When Forfeited by False Representations as to 
Title, Entire and not Divisible.—Increase of Risk.—The insurance 
was on a building and on personal property therein. The policy 
was by its terms avoided by false representations as to title to 
the building. Held, that while there may be cases where such 
policies are properly divisible, and where a violation in respect 
to one subject matter will not forfeit as to all, the doctrine will 
not apply to a case like the present, where the risk of the whole is 
increased by want of interest in a part. 


tna Ins. Co. vs. Resh. 


Rep'd Jour’), p. 547. 


PROOFS OF LOSS. 


$116. Fire.—Objections to Must be made in Good Time— 
The company objected that the certificate of the magistrate in 
the proofs was not that of the one nearest the fire as required. 
Held, that the law is well settled that when any defects are found 
in the proofs of loss, capable of being remedied, if intelligibly 
pointed out, a failure by the underwriters to make known the 
difficulty, or to call for the information omitted, when that is the 
infirmity, within a reasonable time, is deemed to be a waiver, and 
the rule is believed to be without exception that the insurer 
must object seasonably if at all. He must act in good faith, 
openly, frankly and distinctly, and make his objections known 
within a seasonable time and whether he has done so or not ina 
given case is a question for the jury. A company may not delay 
until it is too late to award them within the time limited for 
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bringing suit and object to their sufficiency; such delay is a waiver 
of objection. 


Wood on Ins., 716, 718, and cases cited. 
Mercantile Ins. Co. vs. Holthouse. 


SURETY. 


§117. Lire.—Liability of—Where a bond by the sureties of 
an officer, good on its face only for one year, was by verbal agree- 
ment accepted as a bond for the second year, there could be no 
recovery on the bond for a defalcation subsequently discovered. 
German Veteran Aid Society vs, Finzer. 
Rep’d Jour’l, p. 554. 





Ky. C. A. 


TITLE. 





§118. Fire.—O/f Wife, Where Insurance is on Building and 
Personal Property.—Where the wife owns the building, and is 
with consent of her husband regarded as owner of the personal- 
ity within, a statement by her that she owns both, in an insurance 
on building and furniture, is not material to the risk. 

Continental Ins. Co. vs. Ware. 


—§ 105. 


$119. Fie.—Verbal Gift not an Absolute and Unconditional 
Fee Simple—Where it was a part and condition ofa policy of fire 
insurance that the insured should state in the application the na- 
ture of his title, if less than an absolute and unconditional fee 
simple, and that a failure to doso should avoid the policy : Held, 


that the condition was part of the contract and must be complied 
with. 












Case of Washington F. Ins. Co., 22 Md. 





Held, that the insured, who was in possession of the premises 
under a verbal gift from a near relative, was witin the condition 
and could not ;recover, nowithstanding, the fact that he had 
made valuable improvements and repairs, had paid taxes, and 
the verbal gift was accompanied with the promise to make a deed 
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of conveyance when requested, which deed, after the loss had oc- 
curred, was duly made and delivered. 

Flanders on F. Ins., 2d Ed., 321312 ; Pierce vs. Ins. Co., 62 Barb., 645 ; 
Birmingham vs. Ins. Co., 42 Ib., 459 ; Reynolds vs, Ins. Co., 2 Gran., 329; 
Leathers vs. Ins. Co., 4 Frost. (N. H.,) 26d. 

Wineland vs. Security Ins. Co. 

Rep’d Jour’l, p. 22. 


VACANT. 


§120. Fire.—Requiring Proofs of Loss not a Waiver of Pol- 
icy Condition as to Vacancy.—A policy of insurance upon a 
building burned contained a provision that the company should 
not be liable for any loss while the building was vacant or unoc- 
cupied. Atthe time of informing the company of the loss the 
insured told the secretary and adjuster that it was unoccupied. 
No objection was made upon that ground, but fuller information 
and proofs of loss were demanded, and, in answer to a request 
to adjust the loss, they replied that the adjuster would come up 
in a few days and examine into the matter. Upon the investi- 
gation he told insured he did not know what the company 
would do, but directed him to send in the {proofs of loss. The 
policy provided that immediate notice of loss should be given, 
and also a particular account of the origin and circumstances of 
the fire, the occupancy of the premises, etc., before the loss should 
be payable. Held, that as furnishing proofs of loss was a con- 
dition precedent to any right of action upon the policy, the re- 
quiring proofs did not estop defendant from claiming the benefit 
of the forfeiture from the fact of the building being vacant. 

Edgerly vs. Farm. Ins. Co., 43 Iowa, 587; Dennison vs. Phonix Ins. 
Co., 3 N. W. Rep., 90. Cases distinguished of Webster vs. Phenix Ins. 
Co., 36 Wis., 67, and Northwestern Mut. Life Ins. Co. vs. Germania Fire 
Ins. Co., 40 Wis., 446. 

Fitchpatrick vs. Hawkeye Ins. Co. 

Rep’d Jour’l, p. 499. Iowa 8. C, 


$121. Fire.—Temporary Absence not a Violation of the Pol- 
tcy.—Where a policy of insurance provided that it should become 
void if the house should become vacant and unoccupied, it was 
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held that this language did not warrant a forfeiture when the 
occupants were temporarily absent on a visit when there was no 
intent to abandon the house as a residence. 

Stupelzki vs. Transatlantic F. Ins. Co. 

Rep’d Jour'l, p. 521. Micx.8, C, 


VALUATION. 


§ 122. |Fire.—Lxcessive.—Fraud.—Loss.—Correction of ufter 
Judgment.—Mere over-valuation is not sufficient to establish 
fraud unless it is so unreasonable as to indicate a purpose on the 
part of the applicant to defraud the company in knowingly over- 
estimating the value of the property. Excessive damages by the 
jury cannot be corrected after judgment has been entered, and 
the court has adjourned. 


Continental Ins. Co. vs. Ware. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MINNESOTA. 


MARGARET DAVEY, FRANK DAVEY AND AGNES 
DAVEY, sy CaTHERINE SHEHAN THEIR GUARDIAN, AD 
LITEM, 


Vs, 
GLENS FALLS INS. CO. 


Agents of foreign companies who make contracts on behalf of the companies may 
waive conditions contained in the policies ; it is within the apparent scope of 
their authority and binding on the company unless the insured is informed of 
their limitations. 


Such an agent may dispense with a condition requiring the consent of the com- 
pany to be endorsed in case of non-occupancy, by acts amounting to a waiver, 
as he may endorse such consent. 


But mere knowledge of the agent and his failure to cancel the policy or inform 
the company does not amount to a waiver. 


Judgment affirmed. 
Motion for judgment upon special verdict. 


Davis, O’Brien & Wison, for Plaintiffs. 
Bicetow, Fianprav & Crark, for Defendant. 


~ ®Decision filed April 4, 1879. 
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NEtson, J. 

The special verdict finds the agent of the defendant company also 
had charge of the property insured as the agent of the owners; 
that the house was occupied when the policy was written ; also 
that the agent and the guardian of the plaintiffs, the mother of the 
minors, knew that the house had become vacant and remained so 
up to the fire, January 1, 1877, but no request was made by the 
guardian or any one on behalf of the owners upon the company or 
its agent to waive a condition which declared the policy void if the 
premises became vacant. 

The following is the condition in the policy: * * * * “Ifthe 
above mentioned building * * * shall become vacant or unoc- 
cupied without consent of the company endorsed hereon, then and 
in every such case this policy shall cease and be void.” 

No consent was endorsed upon the policy waiving this condition. 

The agent of the company could waive this condition, and if his 
consent had been obtained that the building might remain unoccu- 
pied, it would have bound the company although not endorsed upon 
the policy. 

The agents of foreign insurance companies who make contracts 
on behalf of the companies, can dispense with conditions contained 
therein. It is within the scope of their apparent powers and obliga- 
tory upon the company, unless the insured is informed of their lim- 
itation. 

As the agent could have indorsed consent upon the policy waiving 
this condition, he may by acts which amounts to such waiver, dis- 
pense with conditions and with the requirement that such waiver 
shall be endorsed on the policy. The difficulty with this case is that 
the proof fails to establish any waiver by the agent. He knew the 
building insured was vacant and did not cancel the policy or inform 
the company until after the fire, yet the company is not thereby pre- 
cluded from taking advantage of the stipulation in the contract. 

It was necessary for the plaintiffs to prove that the defendant by 
its agent dispensed with this condition, and proof that the policy was 
not cancelled after knowledge by the agent that the building was va- 
cant is not sufficient evidence of a waiver, and none can be implied. 
(See Wood on Fire Ins., sec. 89, chap. 2.) 

Judgment ordered for defendant. 





Fitchpatrick vs. Hawkeye Ins. Co. 


SUPREME COURT OF IOWA. 


Appeal from Story District Court. 


FITCHPATRICK 
vs, 


HAWKEYE INS. CO.* 


A policy of insurance upon a building burned contained a provision that the com- 
pany should not be liable for any loss while the building was vacant or unoc- 
cupied. At the time of informing the company of the loss the insured told the 
secretary and adjuster that it was unoccupied. No objection was made upon 
that ground, but fuller information and proofs of loss were demanded, and, in 
answer to a request to adjust the loss, they replied that the adjuster would 
come up in a few days and examine into the matter. Upon the investigation 
he told insured he did not know what the company would do, but directed him 
to send in the proofs of loss. The policy provided that immediate notice of 
loss should be given, and also a particular account of the origin and circum- 
stances of the fire, the occupancy of the premises, etc., before the loss should 
be payable. 

Held, that as farnishing proofs of loss was a condition precedent to any right of 
action upon the policy, the requiring proofs {did not estop defendant from 
claiming the benetit of the forfeiture from the fact of the building being vacant. 


Action upon a policy of insurance. The cause was tried by the 
court without a jury, and judgment was rendered for plaintiff. De- 
fendant appeals. The facts of the case appear in the opinion. 


R. W. Barcer and Miter & Goprrey, for Appellant. 
Dyer & Fircupatricr, for Appellee. 


Beck, J. 
1. No questions are raised in regard to the issuing of the policy 
and the destruction by fire of the house insured. The policy con- 


—_—- 


* Decision filed A) ril 8, 1880. From Northwestern Reporter. 
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tained a condition to the effect that the company should not be lia- 
ble for any loss during the time the building should be vacant or un- 
occupied. The answer sets up a breach of this condition, alleging 
that the building was vacant and unoccupied when it was destroyed. 
The plaintiff, in reply, avers that defendant waived the forfeiture of 
the policy by reason of the house being vacant, by requiring proof of 
loss after having knowledge of the fact that the building was unoc- 
cupied when destroyed. 

2. The controlling question in the case is this: Did defendant 
waive the condition of the policy under which it was relieved of lia- 
bility by reason of the house being vacant? We will proceed to the 
consideration of this question. By an agreed statement of facts it 
was admitted that the house was unoccupied when destroyed, and 
that notice of loss and proof of loss, and more specific proofs, at the 
request of defendant, were furnished by plaintiff. The only evidence 
touching upon the subject of waiver, as pleaded by plaintiff, in addi- 
tion to the admissions above stated, was the testimony of plaintiff 
himself. Upe this point he testifies as follows : 

“T understood that the tenant had moved out. I knew of his hav- 
ing moved out about two weeks before the loss. After the loss I was 
at Des Moines. -I was on my way to Des Moines at the time of the 
loss, and I went to the office of the company and notified them, and 
inquired about it. The loss occurred on the morning of the sixth of 
February. At the office of the company I found the secretary, Mr. 
Howell, and Mr. Hyde, the adjuster. I talked with them about the 
loss. I told Mr. Howell that the premises at the time the loss oc- 
curred were not occupied by a family. One of them, I don’t know 
which, inquired particularly about the premises and who lived in 
there. I told him that Mr. Burns had been living there, and that 
the premises were unoccupied at the time of the fire. They said 
nothing of the condition of the policy. Mr. Hyde requested me to 
get the exact date when Mr. Burns moved out, and all the particu- 
lars about it. There was nothing said about furnishing proof of loss 
at that time, but to get all the dates and all the particulars about 
the fire. 

“T got the dates and all the facts, and forwarded to the company 
with proofs of loss—the first about the seventeenth of February. I 
received the letter marked ‘A’ about the nineteenth of February. 
After receiving the letter I went to work and proved more complete, 
according to the printed forms furnished. The letter is signed by 
Mr. Howell, secretary of the company. I sent these last proofs to 
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the company. * * * In the conversation in the office of the company 
neither Mr. Howell nor Mr. Hyde said anything about the company 
not being liable because the building was vacant. There was noth- 
ing said about it at the time. In that conversation I asked them to 
adjust the loss. They replied that Mr. Hyde would come up in a 
few days and examine into the matter. Nothing was said then about 
the company not being liable on account of non-occupancy. 

“Mr. Hyde came up in a few days, and I met him at his room at 
the hotel. He didn’t talk anything about it anywhere else. This 
was about the thirteenth of February. He inquired into the partic- 
ulars of it. He asked what was in the house at the time it was burned. 
I told him, and we discussed the matter of vacancy. He did not say 
whether the company would pay or not, but all he said was that he 
was only to investigate the matter, and he could not tell what the 
company would do. Before we got through I told him I had the 
proofs of loss about prepared, and I had better send them on, and 
he said, ‘ Yes, of course, send in the proofs of loss.’ He did not tell 
me that the company was not liable because of the nou-occupancy of 
the house. He said he could not say whether the company would 
pay or not. He did not refuse to take my proofs of loss, but said I 
had better send them in to the company. I told him [ had prepared 
and could get them ready for him by the time he went away, and he 
said, ‘Just send them direct to the company.’ I knew, or supposed, 
that Mr. Hyde was the adjuster of the company at that time. * * * 

“The question of vacancy was discussed between us at that time, 
but it was not determined whether the company would pay the loss 
or not. Mr. Hyde told me he could not determine this question ; 
that it was beyond his power to say whether the company would or 
would not pay. He told me his business was to collect the facts, and 
told me to forward the proofs to the company. I did not ask the 
company to send an adjuster to take my proofs. * * * 

“T asked Mr. Hyde whether he would take the proofs I made out 
or whether I should send them to the company, and he said, ‘Send 
them to the company.’ He gave me no reasons for not taking 
the proofs. His business here was to examine into a loss by Mr. 
Hill, and he saw me and told me he would inquire into mine at the 
same time. 

“ In the conversation I had with the secretary and the adjuster in 
the office of the company, I told them that the tenant had moved out, 
but I did not know whether he left anything in the house or not, 
and they said to me to find out certainly all the farts. They did 
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not say to me that if the tenant had moved out the company was not 
liable. Mr. Hyde said it was important to know the date the tenant 
moved out. I said I would find out and report. He said to let him 
know when he came up, and to find out all the particulars about it. 
I did let him know when he came up, the dates when the tenants 
moved out of the house and all about it. “He made no reply when I 
gave him this information. His part was to ask questions and I to 
answer them. The tenant told me about the matter, and I reported 
to Mr. Hyde. Mr. Hyde did not take my proofs of loss. I did that 
myself. I did not have them made out at the time Mr. Hyde was 
here. I completed them and sent them to the company by mail. I 
sent them on the fifteenth of February, I think. * * * 

“Mr. Hyde was present when I was at defendant's office. They 
told me to ascertain all the facts and report them to Mr. Hyde when 
he came up, and I did that, and when he came up he told me to 
send my proofs to the company. He did not say whether the ccm- 
pany would pay the loss or not. I asked him about it, and he said 
he could not tell.” 

The plaintiff also testifies that in preparing the second proofs of 
loss he expended four dollars and “ a good deal of time.” 

Counsel for plaintiffs insists that the defendants, in demanding 
proofs of loss after notice to its officers that the property was unoc- 
cupied, waived the forfeiture of the policy under the condition pro- 
viding that there shall be no liability in case the house be vacant at 
the time of the loss. The position is based upon this principle: A 
party to a contract having the right to declare it forfeited, must ex- 
ercise that right when called upon to act under the contract. He 
cannot recognize the contract as binding and afterwards insist upon 
the forfeiture. The correctness of this doctrine cannot be doubted. 
We will inquire whether it is applicable to the case before us. 

The policy in suit contained the following condition : “ All persons 
having a claim under this policy for loss or damage * * * shall give 
immediate notice and render a particular account thereof, stating the 
time, origin and circumstances of the fire, the occupancy of the build- 
ing insured or containing insured property at the time of the loss, 

* * * all of which shall be duly verified by affidavit, if required, 
shall be examined and re-examined under oath, by any person ap- 
pointed by the company, * * * touching all questions relating to the 
claim, and shall subscribe the same, and until such proofs are ren- 
dered, and examination submitted to, if required, the loss shall not 
become payable. * * *” 
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Under this condition plaintiff had no claim or right of action upon 
the policy until the proofs required were made. Edgerly vs. Farm- 
ers’ Ins. Co., 43 Towa, 587. This is true even though the condi- 
tion of occupancy had been waived. Compliance with this condition 
was an essential prerequisite. Now it cannot be claimed that de- 
fendant,. by requiring plaintiff to comply with this condition, waived 
the other condition requiring building to be occupied. The very ob- 
ject of the condition just quoted from the policy is to secure informa- 
tion which will enable defendant to determine, among other things, 
whether the building was occupied. Plaintiff cannot claim that 
such information may be imparted in a manner different from that 
provided for by the policy. The parties must be governed by its 
terms. The plaintiff's position involves a total disregard of a condi- 
tion of the policy in order to support his theory of waiver. 

The proofs were not furnished upon the request of defendant after 
the loss, but in pursuance of the obligation of plaintiff, as expressed 
in the policy. Without them plaintiff would have no cause of action. 
Defendant, therefore, in requiring plaintiff to submit the proof, did 
not impose upon him labor and expense not required by the terms 
of the policy. The plaintiff was required to do nothing more than 
he bound himself to do when he accepted the policy. His act, done 
in discharge of his contract, will not estop defendant to insist on the 
conditions of the policy. In view of these considerations, we think 
the decisions cited by counsel upon the subject of waiver are not ap- 
plicable in this case. 

Webster vs. Phcenix Ins. Co., 36 Wis., 67, and Northwestern Mut. 
Life Ins. Co. vs. Germania Fire Ins. Co., 40 Wis., 446, are relied up- 
on by plaintiff's counsel. These cases hold that a demand of proof 
of loss by the underwriter waives a forfeiture for non-performance of 
conditions of the policy. We think they may be distinguished from 
the case before us upon the following considerations: In the Wis- 
consin cases the underwriters had full notice of the facts and circum- 
stances which, under the policy, would, at their election, operate to 
forfeit them, and while possessing such knowledge they demanded 
proof of loss. In this case it will be observed tkat defendant did not 
have full notice of the time during which the building had been un- 
occupied, and the circumstances attending the vacancy of the house. 
Notice of these things was imparted by the proofs of loss. 

In the Wisconsin cases the underwriters had as full notice of the 
facts operating to forfeit the policy, when they demanded proofs of 
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loss, as defendant herein had after the proofs of loss were supplied 
at its request. 

We reach the conclusion that the condition of the policy in suit 
against permitting the building to remain unoccupied was not waived. 
The breach of this condition defeats recovery upon the policy. Den- 
nison vs. Phoenix Ins. Co., 3 N. W. Rep., 90 ; Iowa, 500. 

Other questions discussed by counsel need not be considered. A 
motion by defendant to strike from the record plaintiff's amended 
abstract is not passed upon, for the reason that the disposition we 
make of the case renders it unimportant. 

Reversed. 


KENTUCKY COURT OF APPEALS. 


Appeal from Jefferson. 


SARAH McALISTER, 
US, 
CONN. MUTUAL LIFE INS. CO.* 


When a bill of exceptions is in the usual form and is signed by the judge presiding 
at the trial, it will be held to be properly a part of the record even though so 
defective as to not bring before the court the errors complained of. 

Neither a motion for a new trial, nor a bill of exceptions is necessary, even in a case 
tried by a jury, te enable the unsuccessful party to maintain an appeal. 

The office of a bill of exceptions, or a motion for a new trial, is to bring into the 
record for review, matter which would otherwise not appear in the record. 

A motion for a new trial need not appear in the bill of exceptions to become a 
part ot the record. 

Although it will be assumed that the Stenographer’s report was attached to the 
bill of exceptions when so cited by the judge, yet when such report does not 
appear and what purports to be such report is brought up on certiorari there 
must be something to identify it as the same report. 

To make a writing a part of the record there must be some evidence showing it to 
be what it purports to be. 


It will be presumed in the absence ofa bill of exceptions that there was proof suffi- 
cient upon which to base the instructions. 


*Opinion filed January 24, 1880. 
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Where the insured suddenly disappeared the law does not make it the duty of his 
wife to make search for her husband, or to communicate to the company any 
information she may have had on the subject. 


Where there is no allegation in the pleadings that the widow has not done her 
duty, the burden is upon the company and not upon her, and they must show 
that she has not, or the question cannot be raised. 


When a party represents in his application that he is insured in another company, 
but does not state that he holds a policy, such distinction cannot be made when 
not relied upon in the pleadings. 


Wm. Lrypsey, G. W. Crappocr, 8. F. & E. Frarens, for Appellant. 
Barret & Brown, and Buttock & Anperson, for Appellees. 


Corr, J. 

The appellant brought this action against the appellee on a policy 
insuring the life of her husband, Robert B. McAlister, for her benefit. 

Verdict and judgment were rendered against her and she has 
appealed. 

The appellee has moved to strike from the record what purports 
to be a bill of exceptions and to dismiss the appeal, because, 

1.—There is no proper or sufficient bill of exceptions, 

2.—It does not appear from the record that any motion for a new 
trial was made or grounds filed in support of such a motion. 

3.—There is no sufficient record to warrant an appeal. 

It appears by an order of the court, copied into the transcript, that 
the plaintiff ‘tendered to the court a bill of exceptions, which being 
signed and sealed by the court is ordered to be filed and made part 
of the record herein, which was done.” 

Then follows what purports to be the bill of exceptions referred 
to in the following order. 

It is the usual form and is signed by the judge presiding at the 
trial and must be held to be properly a part of the record in this 
court. ‘ 

Whether it is not so defective that it does not bring before us the 
errors complained of is another question, but as it is made a part of 
the record, in the usual manner of incorporating bills of exceptions into 
the record the motion to strike it out must be overruled. 

Nor could we dismiss the appeal if the motion to strike out the bill 
of exceptions were sustained, and there had been no motion for a 
new trial. Neither a motion for a new trial nor a bill of exceptions 
is necessary, even in a case tried by a jury, to enable the unsuccess- 
ful party to maintain an appeal (Harper vs. Harper 10 Bush 447). 
The only office of a motion for a new trial and a bill of exceptions is 
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to bring into the record for review, matters which would not other- 
wise appear in the record. 

Nor can we concur with learned counsel that it does not appear in 
in the record that any motion for a new trial was made or grounds 
filed in support of such a motion. 

It appears from one of the orders of the court copied into the 
transcript that “the plaintiff moved the court on grounds in 
writing filed to set aside the verdict of the jury and judg- 
ment, and grant her a new trial therein, and the written motion 
and grounds for a new trial are copied into the transcript. . 
But neither appears in the bill of exceptions, and because they do 
not, counsel insist they are not a part of the record in this court, and 
they cite in support of their views, Dorris & Head vs. Gallow & 
Son, (2 Litt., 370,) and Wright vs. Nichols, (1 Bibb. 303) as well as 
several decisions of the Supreme Courts of other States. 

The first of the above cases was an appeal from a judgment dismiss- 
ing a writ of error coram nobis sued out to quash an execution and 
replevin bond. 

A bill of exceptions was taken to the decision stating that the 
court below did not travel into the merits but quashed and dismissed 
the writ of error because notice was insufficient. 

This court saw the notice was not made a part of the exceptions, 
and it could not therefore determine whether it was sufficient or not; 
that it was true, a notice was copied by the clerk which he stated 
was the notice filed with the petition and order of the judge, but 
this filing made it no part of the record. 

The opinion does not show that the notice was filed in court, by 
order of the court entered on the record, and the statement of the 
clerk that the notice was filed with the petition and order of the 
judge shows that it was not. 

The notice referred to was of the application to the judge out of 
term, to grant the writ of error, Woodruff vs. Perkins, (1 Bibb. 288), 
and consequently it was clearly no part of the record unless made so 
by bill of exceptions. 

It was not a notice of a proceeding in court, and we presume no case 
can be found in which this court has held or intimated that if a notice 
be given of a motion to be made in court, and the order of the court 
shows that the notice was filed and the motion made, that the notice 
forms no part of the record, unless made so by the bill of exceptions. 

In the second case the court said : “It might be remarked that no 
bill of exceptions was taken to the opinion of the court overruling the 
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motion for a new trial, and therefore they could not say that the 
court erred in overruling the motion. But the court did not say that 
because no bill of exceptions was taken it did not appear that a 
motion for a new trial had been made, or that grounds in support 
of such a motion had not been filed. On the contrary, what the court 
said clearly indicates that although there was no bill of exceptions, 
there was enough in the record to show that such a motion was made 
and grounds in support of it were filed, but because there was no 
bill of exceptions, there was nothing to sustain the grounds assigned. 

The cases cited from the decisions of other courts go very far, it 
must be admitted, to support the views of counsel. But they contra- 
vene a long and well established practice in this State, which has 
been acquiseced in by both bench and bar, until it would produce 
great confusion and much injustice now to disturb it. 

Our code (section 343) provides that the application for a new trial, 
“must be by written motion, upon written grounds, filed at the time 
of making the motion.” 

Such motion and grounds can only be filed by order of the court, 
and the fact that they are filed is always entered on the order book, 
and the motion and grounds are, or should be, indorsed, filed, and 
when this is done, the motion and grounds become a part of the 
record for the purposes of an appeal and there is no necessity that 
they should be included in the bill of exceptions. 

From the bill of exceptions it appears “that on the trial of this 
action the plaintiff offered and had sworn the following witnesses: 
Sarah J. McAlister (and others naming them,) who testified to the 
jury as hereinafter set out, instenography report hereinafter attached,” 
and that the defendant then offered and had sworn “certain named 
witnesses who testified to the jury as hereinafter set out in the Steno- 
grapher’s report hereto attached.” 

Although, as contended by counsel for the appellant, we must 
assume that the stenographer’s report was attached to the bill of 
exceptions, because the judge so certifies, yet no such report now 
appears in the bill of exceptions or attached to it. What purports to 
be the original stenographer’s report of the testimony of the wit- 
nesses named in the bill of exceptions, has been brought up in 
certiorari, but there is nothing in or upon it to identify it as the 
report referred to by the judge as attached to the bill of exceptions, 
and as it is thus unidentified we cannot consider it as having been 
made a part of the record by the bill of exceptions. 

It is next claimed, though not much insisted upon, that the steno- 
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grapher’s report is made part of the record, by an act authorizing the 
appointment of official reporters for the courts in Jefferson County. 

That act provides (Sec. 2) that the transcripts of evidence made 
out by the reporters shall be filed among the papers to be used in 
making up bills of exceptions for this court, and (Sec. 6) that the 
testimony of any witness taken by said reporters in any case shall 
constitute a part of the record of the case ; and also (Sec. 9) that any 
of saidreports, when attested by the judge before whom the trial was 
had, may be brought to this court to be used upon an appeal being 
copied. 

But it is obvious that in order to make a writing purporting to be 
such a report part of the record, there should be some evidence 
showing it to be what it purports to be, and that (Sec. 9) does not 
dispense with the necessity to have it incorporated into the bill of 
exceptions, or so marked or referred to therein that it can be iden- 
tified. The only effect of that section is to allow the original to be 
sent up instead of a copy and the original cannot be used in any case 
in which a copy could not be used. 

The writing before us is not attested by the reporter, the judge or 
any one else, and it cannot in its present form be received here or 
elsewhere as evidence for any purpose. 

We are therefore without a bill of exceptions showing all the evi- 
dence heard on the trial, and counsel for the appellee contend that 
we must presume there was sufficient evidence upon which to base 
the instructions given, and the evidence did not warrant those that 
were refused. 

That this is true as a general bill does not admit of doubt. But 
it is contended, and we think successfully, that one of the instructions 
given for the appellee could not have been authorized by any evidence 
that could have been introduced, and consequently that it furnishes 
sufficient ground for a reversal even in the absence of a part of the 
evidence. 

The evidence in the bill of exceptions conduced to prove that the 
insured suddenly disappeared in June 1876, and has not been heard 
from since by his family and friends. 

The court gave to the jury the following instructions on the motion 
of appellee : 

“The jury are instructed that it was the duty of the plaintiff as 
claimant of the sum insured by the policy sued on to make diligent 
search and inquiry for the missing R. B. McAlister, immediately after 
she was advised of his disappearance, and to communicate all the 
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facts or information known to her relative to such disappearance to 
the defendant company within a reasonable time.” 

There is no stipulation in the policy nor is there any rule of law 
which made it her duty to make search for her husband, or to com- 
municate to the company any information she may have had on the 
subject, and moreover if either the law or the contract required her 
to do so, there was no allegation in the pleadings that she had not 
done so, and consequently she was not called upon to show that she 
had done her duty in that regard. 

The policy contained this provision, viz.: 

“This policy is issued and accepted upon the following express 
conditions and agreements : 

“1, That the answers, statements, representations and declarations, 
contained in or indorsed upon the application for this insurance, 
which application is hereby referred to and made a part of this con- 
tract, are warranted by the assured to be true in all respects and that 
if this policy has been obtained by or through any fraud, misrepre- 
sentations or concealments, then this policy shall be absolutely null 
and void.” 

This part of the policy was set forth in haec verba in the petition. 
. In the third paragraph of the answer, the appellee alleged “that 

the statements made by the said Robert B. McAlister in his applica- 
tion to this defendant for insurance were untrue in this: that he 
stated he had other insurance on his life, to wit, a policy in the New 
York Life Insurance Company, for the sum of ten thousand dollars, 
when in truth and in fact there was no such policy on his life at the 
time of said application.” 

In her reply to this part of the answer the plaintiff denied that said 
representation was false, and alleged that at the time of making said 
application “there was insurance upon his, the said Robert B. 
McAlister’s life, in said New York Life Insurance Company, to the 
amount of ten thousand dollars, as stated by said Robert B. 
McAlister, and that for said insurance there was a policy.” 

The appellant asked the court to instruct the jury “that the 
defendant does not deny that the representation made by R. B. 
McAlister that his life was insured in'the New York Life Insurance 
Co., in the sum of ten thousand dollars (was true,) and they will 
therefore treat said representation as true.” 

But the court refused to give the instruction. 

In his application McAlister said he was insured in the New York 
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Life Insurance Company, in the sum of ten thousand dollars, but did 
not say he held a policy. 

The ground upon which the instruction was asked is that McAlister 
said he was insured but did not say he held a policy, and as the alle- 
gation in the answer is “that there was no such policy,” the answer 
did not negative his statement, because there may have been 
insurance without a policy. 

However this might have been if there had been no reply, we are 
of the opinion the plaintiff cannot now insist upon taking it, as estab- 
lished by the pleadings, that McAlister did have the insurance he 
represented that he had. 

The appellee tendered the issue whether he held a policy of in- 
surance or not, and the appellant accepted the issue as tendered, 
which shows that she did not rely upon the distinction now attempted 
to be drawn, and having proceeded to trial upon the issue tendered 
without objecting to it in any form she was properly held to abide it. 

On account of the fact that a part of the evidence heard by the 
jury is absent from the record, we cannot consider the other instruc- 
tions given or refused and do not mean to intimate an opinion 
whether they are correct or not. 

For the error in giving instruction No. 8, the judgment is reversed 
and the cause is remanded for a new trial. 

Judgment reversed. 





Fischbeck vs. Phenix Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


» FISCHBECK 
vs. 


PHENIX INS. CO.* 


The policy was procured from the agent of the company by a broker. The broker 
knew of other insurance, but it was not endorsed on the = as required. 


After the fire the agent participated in the adjustment, and tacitly acquiesced 
in ;the apportioument, promising to pay, and tendering back the unearned 
premium, reserving the earned portion. Afterwards he refused to pay, because 
his company would not consent. The policy provided for the apportionment 
of appraisers, but stipulated that their award should not determine any question 
as to the liability of the company. Both the agent and broker had died before 
the suit. 


Held, that evidence of insured as to conversations with the broker regarding the 
other insurance were admissible as part of the res gestw, and as evidence that 
the knowledge had been consmunicated to the agent. 


Held, that the company was liable ; the agent had tacitly acquiesced in the appor- 
tionment, and by his acts had misled insured into releasing the co-insurers 
from their proportion ; he had failed to object in time to the other insurance, 
and he had retained the earned premium, which was in bad faith. 


Judment affirmed. 


Myrick, J. 

This is an action on a policy of insurance issued by defendant to 
insure a stock of goods of plaintiff. The defense was that other in- 
surance existed not noted on the policy, and of which defendant had 
no information. Plaintiff had judgment; defendant moved for a 
new trial which was denied, and defendant appealed. 

One Taylor, an insurance solicitor, solicited defendant to take in- 
surance on his stock of goods. Plaintiff already had insurance to 
the amount of $12,500, namely, $5,000 in the Fireman’s Fund, $5,- 
000 in the Hamburg-Bremen, and $2,500 in the People’s. Taylor 


* From Pacific Coast Law Jvurnal. Opinion filed March 24, 1880. 
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was informed of this insurance. Taylor went to R. B. Swain, agent 
of defendant and of the Manhattan Insurance Company, and ob- 
tained a policy of $2,500 from each of the last-mentioned compa- 
nies. No endorsement of the prior insurance was noted on the pol- 
icies issued by Swain. The two policies were issued and Swain re- 
ceived the premiums at the agreed rates. Plaintiff and Swain did 
not meet in the transaction ; the business was negotiated through 
Taylor, who received his compensation from Swain by a percentage 
on the preminm paid. The policies were dated January 18, 1870. 

The fire by which the goods were injured occurred September 26th- 
7th, 1870. On the next day plaintiff went to Swain and the agents 
of the other jcompanies and informed them of the loss. They all 
went to the place of the fire and ,talked of the affair. Swain said 
to plaintiff “that the loss could not amount to much ; there are 
four of us; that it will be divided among four companies ; that the 
loss would not be very heavy as there were four companies to share.” 
He also said: “The companies will appoint an adjuster and you 
will have to get one on your side.” Mr. Garniss was selected as 
adjuster, and on the 28th of September, 1870, made an adjustment, 
fixing the total loss at $7,687.48, and naming the insurance thus : 
«$5,000 in the Fireman’s Fund, of San Francisco ; $5,000 in Ham- 
burg-Bremen, of Hamburg ; $2,500 in Phenix, of Brooklyn, New 
York ; $2,500 in Manhattan, of New York city. Apportionment : 
Fireman’s Fund insures } and pays $2,562.48 ; Hamburg-Bremen in- 
sures } and pays $2,562.48 ; Phenix insures 1-6 and pays $1,281.26 ; 
Manhattan insures ;1-6, and pays $1,281.96 : total $7,687.48.” (The 
policy of the People’s Insurance Company had expired.) The policy 
in question contained a provision for appointment of appraisers to 
value the property in case of difference, but their award “shall not 
determine any question as to the liability of this company under this 
policy.” 

In making his proof of loss to the companies, plaintiff's declara- 
tion, dated Sept. 27, 1870, contained a statement of the various 
amounts of insurance as above stated, with the names of the com- 
panies. The proofs and appraisement were given to Mr. Swain. 
After some four or five days the Fireman’s Fund and Hamburg- 
Bremen companies paid their pro rata. The same day plaintiff went 
to Mr. Swain, who asked for a little time—a few weeks—and said, 
“JT will pay in a few weeks.” Soon after plaintiff went again, and 
Swain tendered him the unearned part,of the premium, retaining the 
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earned part, and at his request signed the following, endorsed on the 
policy : 

“ Oct. 12, 1870—Cancelled by the returns of $19.83, unearned pre- 
miums.” 

Some six weeks after the loss, plaintiff went again to Swain for the 
amount of the loss due from his companies, and Swain then, for the 
first time, made the objection that the amount of. the other insur- 
ance had not been noted on his policies, and said that his companies 
would not permit him to pay. Thereupon this suit was “brought to 
have the policy reformed by endorsing thereon the amounts of the 
former insurance, and to recover from defendant its proportion of 
the loss. 

Neither Taylor nor Swain were examined as witnesses, both having 
died. On the trial plaintiff was permitted, against defendant’s ob- 
jection, to testify to conversations had by him with Taylor relating to 
the obtaining of the policies, and to his statements to Taylor of the 
former insurance. This testimony was competent, not only because 
the conversations were parts of the res geste, but because there is 
other evidence in the case from which it might. properly be inferred 
that Taylor had given to Swain the {information derived through 
those conversations ; otherwise, how could Swain have known, as 
soon as the fire occurred, that there was other insurance? It is 
stated in one part of the testimony that Swain said: “I know of 
your other insurance, but my company will not let me pay, as it was 
not endorsed.” In another part it may be inferred that he said : “I 
knew of the other insurance.” This testimony was competent as 
tending to show that Swain knew, before the issuance of the poli- 
cies, of the former insurance. 

The policy sued upon contains the provision “ that if any other in- 
surance has been or shall hereafter be made upon the said property, 
and not consented to by this company, * * this policy shall be 
null and void.” Notwithstanding similar provisions, it has been re- 
peatedly held by courts in nearly all of the States, that where there 
is former insurance, which is not noted on the policy in question, if 
the agent knew of such former insurance, and the policy be issued, 
such knowledge of the agent is knowledge of the company, and the 
policy is valid. In this case there was some evidence tending to 

Show such knowledge on the part of Swain ; the court below found 
that defendant had full notice of the other insurance ; therefore this 
court will not disturb the judgment for that reason. 

Again, when the adjustment was being made, Swain had full 
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knowledge of the other insurance, and of the proportion of the loss 
which fell to his companies. It is true that by the terms of the pol- 
icy, the fact of appraisement, i. e., fixing a value in dollars and 
cents, did not determine any question as to the liability of the de- 
fendant ; but other things were done besides fixing a value ; there 
was an acceptance of the apportionment, and a tacit, if not actual, 
acquiescence in it; there was payment by the other companies of 
their proportion, and a promise by Swain of payment of the propor- 
tion of his companies. He thus practically misled plaintift into re- 
leasing the other companies from liability for the entire loss, (if 
Swain’s policies had not been valid,) and into accepting their propor- 
tions only. When the agents all met on the morning after the fire, 
if Swain’s attention had been then for the first time called to the fact 
of other insurance, it was his duty, in good faith to the defendant, to 
have at once taken his objection, or at least have done no act to lead 
plaintiff into relying upon the supposed liability of the defendant. 

Again, Swain retained the earned premium on the policy ; that is, 
the portion of the premium paid corresponding with the period 
from the issuance of the policy to the loss. Thus, he kept plaintiff's 
money for the insurance, and then refused to pay for the loss. This 
does not appear to be good faith. If he had been deceived, it was 
his duty, as soon as the deception was ascertained, to return the 
whole premium. 

Judgment and order affirmed. 

We concur, Tuornton, J., SHARPSTEIN, J 





State of Wisconsin vs. Farmer. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Fond du. Lac County. 


STATE OF WISCONSIN, Respondent, 
vs, 


GEORGE T. FARMER, Appellant. 


An insurance broker without having obtained the certificate required by the insur- 
ance law of Wisconsin of 1871 for companies seeking to do business in that 
State, solicited the insurance of one M., showing a list of companies in which 
he could place the insurance, among which were the companies in which ‘the 
risk was placed. But the insurance was not solicited specifically for these 
companies. 


Held, that the act of placing the insurance in the companies rendered the broker 
their agent in the solicitation within the meaning of the statute, that whoever 
solicits insurance on behalf of any fire, etc., company, or transmits for any per- 
son other than himself an application for insurance, or a policy of insurance, 
to or from said company, shall be held to be the agent of such company. 


Held, that under the statute the agent was liable for each compary for which the 
solicitation was made as a separate offense. 


Judgment affirmed. 


ArrorNEy-GENERAL ALEXANDER WItson, for Respondent. 
Gabe Bancx, for Appellant. 


Action to recover penalties imposed by Ch. 13, Laws of 1871, enti- 
tled “an act to protect the public against unauthorized insurance 
agents.” 

The complaint contains eighteen counts or causes of action, in each 
of which it is charged that at the city of Fon du Lac, in this State, 
on the 26th day of May, 1876, the defendant did, as the agent of a 
certain insurance company therein named, “and in behalf of the 
said company, and for a commission, compensation and considera- 
tion, received by him for so doing, solicit and effect an insurance in 
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said company, and placed a risk therein for B. F. Moore, on his 
building, machinery and stock in the same, known as the La Belle 
Wagon Works, and situated at Fond du Lac aforesaid, without first 
procuring a certificate of authority from the Secretary of State of 
this State so to do for the said insurance company ; and did on the 
said day act and aid in transacting business of insurance of and 
with the said insurance company in effecting the said insurance 
above set forth, and in placing the said risk.” Each count also con- 
tains proper averments to show that the defendant had no certificate 
from the Secretary of State authorizing him to act as an insurance 
agent as required by the statute. The answer is a general denial. 

The uncontradicted testimony on the trial proved the following 
facts : The defendant was a member of the firm of Lull & Farmer, 
who were insurance brokers, having their office and place of busi- 
ness in Chicago, About the time specified in the complaint in the 
city of Fond du Lac, the defendant solicited insurance of Mr. Moore 
on his property in that city. He represented himself to be an in- 
surance broker, and disclaimed being an agent for any insurance 
company. At the same time he produced to Mr. Moore a list of in- 
surance companies which included those named in the complaint. 
The defendant then and there agreed with Mr. Moore to place $50,- 
000 insurance for him on his Fond du Lac property in responsible 
companies at a stipulated premium. Afterwards Mr. Moore paid the 
firm the premium, and the firm obtained and delivered to him poli- 
cies of insurance as agreed for various amounts in the eighteen 
companies named in the complaint. These companies were not se- 
lected by Mr. Moore, and no selection of companies was made in 
the interview between him and the defendant at Fond du Lac. The 
defendant testified that he got the usual brokerage for his services, 
and that his firm received their commissions for such insurance from 
the companies. 

The court directed the jury to return a verdict for the plaintiff, 
and to assess damages at $900, which was done accordingly. A mo- 
tion for a new trial was denied, and judgment entered pursuant to 
the verdict. 

The defendant appeals from the judgment. 


Lyon, J. 
The action is brought under Ch. 13, Laws of 1871, which was in 
force when the alleged cause of action arose, and unless the judg- 
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ment for the State can be sustained under the provisions of that 
chapter, it must be reversed. 

The provisions of that act affecting this case are as follows : 

“Section 1. Whoever solicits insurance on behalf of any fire, ma- 
rine, inland, life or accident insurance company, or transmits for any 
person other than himself an application for insurance or a policy of 
insurance, to or from said company, or advertises that he will receive 
or transmit the same, shall be held to be an agent of such company 
to all intents and purposes, unless it can be shown that he receives 
no commission or other compensation or consideration for such ser- 
vice.” : 
“Section 3. No officer, agent or sub-agent of any insurance com- 
pany shall act or aid in any manner in transacting the business of 
insurance, of or with such ¢ompany, of placing risks, or effecting in- 
surance therein without first procuring from the Secretary of State, 
a certificate of authority so to do for each company for which he 
proposes to act, which shall state in substance that such company is 
duly authorized to do business in this State under the laws thereof, 
and that such agent or other person has duly complied with the 
laws relating to the agents of such companies. * * *” 

“Section 5. Whoever violates the provisions of this}chapter shall 
be punished by a fine not exceeding five hundred dollars, nor less 
than fifty dollars for each offense. * * *” : 

Manifestly, if the defendant was the agent of the several insur- 
ance companies named in the complaint, in which he or his firm 
placed the insurance obtained by him from Mr. Moore, he violated 
the provisions of sec. 3, of the act of 1871; for we regard it as too 
clear to require discussion that by his transactions with Mr. Moore 
at Fond du Lac, he acted or aided in transacting the business of in- 
surance of those companies, and also in placing risks and effecting 
insurance therein, without first procuring the required certificate 
from the Secretary of State as charged in the complaint. 

The question is, therefore, was the defendant the agent of those 
companies in his transactions with Mr. Moore? Tle term “agent,” 
as used in the act of 1871, is defined in section one of that act, and 
by that definition the question must be solved. Hence, if the de- 
fendant solicited insurance of Mr. Moore on behalf of any insur- 
ance company of the character specified in the section, he is charge- 
able as an agent of such company. That he solicited insurance of 
Mr. Moore is undenied. It is also undenied that he solicited it for 
the purpose, and with the intention of placing the riski n several 
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fire insurance companies contained in a larger list of companies 
which he there produced. But it is said that because the solici- 
tation was general, that is, because no specific companies were 
named in which the insurance was to be placed, the definition of the 
statute does not reach the case. We are unable to assent to this 
view. When the defendant or (which is the same thing,) his firm, 
placed the insurance, he characterized the act of solicitation, and de- 
monstrated that he solicited on behalf of the companies in which he 
placed the insurance. He cannot now be heard to affirm that he 
did not solicit the insurance of Mr. Moore on behalf of those spe- 
cific companies. We conclude, therefore, that the undisputed evi- 
dence. proved that the defendant violated the provisions of the act 
of 1871, when, without first procuring the required certificate of the 
Secretary of State, he solicited insurance of Mr. Moore, and that the 
court properly directed the jury to find for the plaintiff. 

But it is claimed by the learned counsel for the defendant that, 
conceding the liability of the defendant, he has committed but one 
offense, and is liable to but one penalty. We think the position is 
not well taken. The fact that the solicitation was made on behalf 
of all the companies named in the complaint at the same time, 
and in the same conversation is not deemed material. The statute 
clearly contemplates that a solicitation on behalf of each company 
shall constitute an offense. Had the solicitation been made on be- 
half of a single company at one hour, and on behalf of another 
company the next hour, and so on through the list, it would not 
be doubted that as many offenses were committed as there were 
companies. What possible difference can it make that all of the 
solicitations were blended in one? We are unable to perceive 
any difference in principle between the case supposed and the 
present case. 

It is further claimed that the court had no authority to fix the 
penalty. ‘If it was error for the court to do so, inasmuch as it was 
fixed at the lowest sum permitted by law, there is no possibility 
that the defendant was injured by the error. Hence, the judg- 
ment cannot be disturbed, because it was not left to the jury to 
fix the penalty. We do not decide whether’ the amount of the 
penalty to be imposed should be fixed by the court or the jury. 

The above views cover all the material errors assigned, and de- 
termine the legal propositions involved in them adversely to the 
defendant. 

The judgment of the Circuit Court must be affirmed. 





Continental Ins. Co. vs. Ware et al. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Bracken. 


CONTINENTAL INS. CO. 


vs. 


R. H. WARE & WIFE.* 


Issues of fact are exclusively for the jury and the court will not discuss them. 


Mere overvaluation is not sufficient to establish fraud unless it is so unreasonable 
as to indicate a purpose on the part of the applicant to defraud the company in 
knowingly overestimating the value of the property. 


When the wife states that she owns the building and household goods, and owns 
the building only, this is not material to the risk and will not avoid the policy. 


The accuracy of the description of adjacent premises is a question of fact for the 
jury. 

When damages in excess of what are claimed have been given, this cannot be 
cured after judgment has been entered and court has adjourned. 


Wanswortu & Sem, fur Appellanis. 
A. Duvatt & B. G. Witus, for, Appellee. 


Pryor, J. 
The verdict of the jury as returned into court, estimated the value 
of the building at $1,500, and the judge declining to receive it, upon 
a reconsideration of the facts the jury found that sum as three fourths 
the value of the building, and in making up their special verdict as 
to some of the personal property destroyed, gave to the appellee 
more than she claimed. This last error was attempted to be cured 

after a final judgment had been rendered and the court adjourned. 
The testimony as to the value of the building was certainly against 
the estimate placed upon it by the appellee or that fixed by the jury, 


* Filed March 13, 1880. 
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and if the judgment could be reversed alone as to the error in the 
special proceedings, we still think the facts of this case demand that 
another trial should be had, and particularly with reference to the 
value of the property to be insured. 

Issues have been presented and questions raised in this court that 
involve only matters of fact with which the jury have alone to deal, 
and as the case must be retried, it is not proper that this court should 
discuss such questions. 

The valuation of the property made by the appellant is shown to 
have been beyond its real value, and whether it was a mere error of 
judgment or a fraudulent valuation, was an issue properly presented 
to the jury under the instructions given for the appellant. A differ- 
ence of opinion as to the value of property will likely exist in almost 
every case, and an overvaluation is not sufficient to establish fraud 
unless it is so unreasonable as to indicate a purpose on the part of 
the applicant to defraud the company in knowingly overestimating 
the value of the property. 

That the wife owned the property, tlie house and lot, is not con- 
tradicted, and that she was by consent of the husband, regarded as 
the owner of the personal property within it, is also manifest, and 
while in a legal sense she was not the owner of the personalty, we 
think under the proof in the case, this statement should not be re- 
garded as material to the risk. She was insuring her own building 
in which she lived and controlled, and regarded herself as did the 
agent of appellant, as the owner of the household goods. 

Nor is there any error in instruction number eight as modified by 
the court. The location, exposure, etc., of the building insured, with 
reference to other buildings, was attempted to be fully stated in the 
application with the party effecting the insurance for the company 
present, and whether the failure to describe other buildings adjacent 
buildings, was a misrepresentation or material to the risk, was for 
the jury, and we think the law as given on this branch of the case, 
did not prejudice the substantial rights of appellant. 

The jury on the whole case as to the valuation of the property, 
made an overestimate, and not only so but gave to the appellant 
more for beds and bedding than was claimed. 

The correction of this error after judgment and after the adjourn- 
ment of court, cannot be regarded as part of the record. 

Judgment reversed and cause remanded for further proceedings 
consistent with this opinion. 





1880. | rStupetzki vs. Transatlantic Fire Ins. Co. 


SUPREME COURT OF MICHIGAN. 


Error to Superior Court of Detroit. 


STUPETZKI 
US. 


TRANSATLANTIC FIRE INS. CO.* 


Where a policy of insurance provided that it should become void if the house 
should become vacant and unoccupied, it was held that this language did not 
warrant a forfeiture when the occupants were temporarily absent on a visit 
when there was no intent to abandon the house as a residence. 


CampseELL, J. 

Plaintiff sued defendant on a policy of insurance for the destruc- 
tion of his dwelling and contents by fire. The policy was, by one of 
its conditions, made void, if the house should “become vacant and 
unoccupied,” without assent of the company. The fire which de- 
stroyed the property was on September 4, 1879. Plaintiff used the 
premises as his own dwelling. About ten days before the fire he re- 
ceived a telegraph dispatch from South Bend, Indiana, announcing 
that his daughter, who lived there, was dangerously ill and at the 
point of death. He, with his wife and another daughter, at once 
went there, intending to return, and he did return the next day but 
one after the fire. A son who was not boarding at home was direct- 
ed to and did visit the house daily, to look after the house and feed 
the stock. The court below instructed the jury that this was enongh 
to require the house to be regarded as vacant and unoccupied, and 
directed a verdict for the defendant. 

There is not much authority upon this precise form of condition, 
but we think it must be construed as it would be usually understood 








* Decision filed April 21, 1880. From Weekly Jurist. 
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by ordifary persons reading and acting on it. We think it would 
not convey to an ordinary mind the idea that a house is vacant or 
unoccupied when it has an inhabitant who intends to remain in it ag 
his residence, and who has left it for a temporary purpose. If the 
phrases were used in their strict legal sense no one would imagine 
that the tenant was not such an occupant as would be liable to the 
responsibilities attached by law to occupants, or that there was such 
a vacancy of possession as would suspend possessory rights. It 
would be burglary to feloniously break and enter the house, and ar- 
son to maliciously burn it. There may be less occasion to care for a 
house in which no one lives, than for one tenanted, but a person tem- 
porarily absent will usually take some pains to have his premises 
kept under oversight, and in the present case such provision was 
made for the domestic animals, as well as for the house itself. It 
would, we think, be regarded as singular doctrine to hold that fami- 
lies leaving their houses on excursions or other temporary occasions 
cease to occupy them. 

In Cummins vs. Agricultural Ins. Co., 67 N. Y., 260, it was held 
that a removal by a son and his family to his father’s house in the 
neighborhood of his own, to remain with his mother in his father’s 
house while she needed their company, but with the intention of re- 
turning to his own house, which was not dismantled, was not a vaca- 
ting by removal of the son’s house, although the absence actually 
continued about three months. It was also held in Whitney vs. 
Black River Ins. Co., 72 N. Y., 118, that a saw-mill lying idle for sev- 
eral weeks for lack of water or logs, did not thereby cease to be oc- 
cupied during the intervals, and in discussing the meaning of the 
terms, reference was made to a school house in vacation as not ceas- 
ing to be accupied for school purposes. 

It is not safe to resort to extreme definitions beyond the usual un- 
derstanding. We think, in the case before us, the premises did not 
become vacant or unoccupied, if left for the purpose testified to, and 
that it was error to charge the jury as was done here. The judgment 
must be reversed with costs, and a new trial granted. 

The other justices concurred. 





1880.] Sinclair vs. Phoenix Mutual Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MINNESOTA. 


JAMES SINCLAIR, Apw’r. erc., 
vs. 


THE PHC@:NIX MUTUAL LIFE INS. CO.* 


The application contained the following question ; ‘‘ Have the parents or brothers 
or sisters of the party been affected with insanity, or with pulmonary, scrofu- 
lous, or any other constitutional disease, hereditary in its character?’ The 
answer was ‘‘No,” Applicant also answered he did not know cause of death 
of certain members of the family. The application stipulated that the answers 
were fair and true, and that it should be the basis of the contract, and any un- 
true or fraudulent answers should render the policy void, and the policy con- 
tained a like stipulation. 


Held, that the answers were declarations and representations and the burden of 
proof was on the company to show them untrue. 


Held, that the cause of death must have been hereditary to render the answer 
“No” untrue. 


Held, that the fact that insured was 14 years of age and was at home at the time of 
death of certain members, does not prove that he knew the cause. 


Judgment for plaintiff. 


O. R. Comrrrt and Samira & Hate for Plaintiff. 
Auuis and Atuis, fur Defendant. 


NELson, J. 
This suit is brought to recover on a policy of insurance on the life 
of the plaintiff's intestate. A jury is waived by a stipulation on file. 
The policy contains this provision : “* * * if any of the declarations, 
or statements made in the application for this policy, upon the faith 
of which this policy is issued, shall be found in any respect untrue 
* * * this policy shall be null and void.” In the application signed 


* Opinion filed May 2, 1879. 
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by the deceased containing questions to be answered is this stipula- 
tion : “It is hereby declared that the above are fair and true an- 
swers to the foregoing questions, and it is acknowledged and agreed by 
the undersigned, that this application shall form the basis of the con- 
tract for insurance, * * * and that any untrue or fraudulent answers, 
any suppression of facts * * * shall render this policy null and void,” 
etc. 

The following question (No 22): “ Have the parents, or brothers, or 
sisters of the party been affected with insanity, or with pulmonary, 
scrofulous, or any other constitutional disease, hereditary in its char- 
acter,” was answered “No.” The following questions and answers, 
also appear in the application: Q. “Are the parents of the party 
dead?” A. “Father, yes.” Q. “Cause of death?” A. “Do not 
know.” Q. “How many sisters?” A. “Two.” Q. “Of what 
disease did they die?” A. “ Do not know.” 

The family and attending physician testified that both the father 
and sister died “from lung disease, inflamation and ulceration of the 
lungs, ending in consumption,” and that he did not know, “ whether 
the disease was of a hereditary character or not.” ‘From appear- 
ances,” he says, “I should think not.” 

It is in evidence that the deceased was at home when his father 
and sister died, and from the more reliable testimony it appears that 
he was 14 years old at the date of his father’s death, and that his 
sister’s occurred a year or two later. 

It is urged as a defense that the answers to all the above specified 
. questions are untrue, and were known to be so when the application 
was signed. 

These answers are declarations and representations, and the bur- 
den of proof is on the defendant to establish this defense. The testi- 
mony fails to satisfy me that the answers are untrue in fact. 

The defendant insists that question No. 22 is not confined to he- 
reditary diseases. Such in my opinion is not its true construction. 
The last clause qualifies and controls the rest. The undoubted object 
of that question was to procure information as to whether insanity, 
scrofulous, and pulmonary diseases had developed in an hereditary 
form among the relatives of the applicant. (14 Beuthfords Rep. p. 
107.) 

This question then having reference to hereditary diseases it must 
be proved not only that the father and sister of the deceased died of 
one of the specified diseases, but that it was hereditary. The evi- 
dence of the attending and other physicians, shows that the disease 
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which caused the death of the father and sister, though generally, is 
not in all cases hereditary. To prove that the assured knew of the 
cause of the death of his father and sister, the defendant relies upon 
his presence at home when they died, and that other members of the 
family knewit. This is strong moral evidence undoubtedly, but itis 
mere conjecture and cannot overcome the statement that he did not 
know in the application. 

The material allegations of the complaint being admitted or proved 
and the defendant failing to sustain its defense, judgment is ordered 
for the plaintiff for the amount claimed with costs. 


SUPREME COURT OF IOWA. 
Arpeal from Welsier Circuit Court, 


HARRIS & COLE BROS. \ 
Vs. 


ROYAL CANADIAN INS. CO.* 


An insurance policy upon certain tools, pumps, etc., described them as being ‘‘ in 
the one-story frame building situated on the north side of the public square, 
and west of Fourth Street, Fort Dodge, Iowa.” 

Held, a warranty that they would remain in the one-story building in which they 
were at that time situated, and their removal to another one-story building 
similarly situated, and some 30 feet distant, was a breach thereof. A clause in 
an insurance policy that in case of loss the insured shall make oath in their 
pee that the property insured was at the time in the building destroyed, is 

inding. A party cannot recover upon an insurance contract avoided by his 
own act, though the insurer has not offered to rescind or return unearned pre- 
mium. 


The defendant issued its policy of insurance to the plaintiffs, by 
which it contracted to insure the plaintiffs against loss or damage by 
fire to certain goods and chattels. The property is described in the 


Decision filed April 6, 1880. From N. W. Reporter. 
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policy as follows: “* * * Their stock of pumps, lightning-rods, 
wagons, cutters, and pump tools contained in the one-story frame 
building situated on the north side of the public square, and west of 
Fourth Street, Fort Dodge, Iowa.” 

It was further provided in the policy that in case of loss or dam- 
age by fire, and in making proof of loss, “the assured shall further 
state on oath, in his proofs of loss, that all the merchandise and per- 
sonal property for which claim is made was at the time of the fire 
contained in the building or premises described in said policy. * * *” 

The insurance was effected in March, 1876, and was for one year. 
In October, 1876, the plaintiffs removed the insured property to an- 
other one-story frame building, about 30 feet distant from that in 
which the goods were when insured, and shortly after the removal 
the building to which the property was removed, and the insured 
goods, were destroyed by fire. Plaintiffs made proofs of loss, but did 
not state on oath that the property, when destroyed, was in the same 
building described in the policy. Defendant refused to pay the loss, 
and this action was brought to recover $600, being the amount of the 
policy. There was a trial to the court, and a judgment for the de- 
fendant. Plaintiffs appeal. 


O’ConneLtt & Sprincer, fir Appellants. 
A. N. Borsrorp, fur Appellee. 
s 


Rorurock, J. 

1. It is not denied that if there had been a specific description of 
the one-story frame building on the north side of the public square, 
west of Fourth Street, set out in the policy, that a removal of the 
property insured to another building would avoid the policy. But it 
is insisted that, as no particular building is described in the policy, 
the removal to another building, answering the same general descrip- 
tion as to structure and location, was no violation of the contract of 
insurance. We think the building was described in such a manner 
that there could be no mistake as to its location. Contracts of in- 
surance must be construed by the same rules as other contracts. If 
the defendant had made a lease to the plaintiffs of property, de- 
scribing it as the one-story building containing their goods, and on 
the north side of the public square, and west of Fourth Street, in 
Fort Dodge, it would not be claimed that plaintiffs would have the 
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right to remove their goods into another building and maintain that 
that was the one which was leased. 

In our opinion the language used by the parties in describing the 
situation must be regarded as a warranty, not only that the property 
was in a certain building, but it would continue to remain therein. 
McCleur vs. Girard Ins. Co., 43 Iowa, 349, and authorities cited. It 
may be proper to observe that there is nothing in the character of the 
property, nor in the nature of its use, that would warrant the infer- 
ence that the parties contemplated it should, at times, be used or 
kept at a place other than that where it was situated when the insur- 
ance was effected. 

We arrive at the conclusion that the policy became void upon the 
removal of the property, because there was a warranty that it should 
remain in the building where it was when insured. If, however, the 
clause of the policy under consideration were not sufficient to defeat 
the action, we are unable to see how there can be a recovery, because 
the plaintiffs further stipulated that their proof of loss must show that 
the property was, at the time of the fire, contained in the building 
described in the policy. We know of no reason why this clause of 
the policy is not binding upon the parties. It is, in effect,a plain 
stipulation that the property should not be moved. 

2. It is urged that as the premium for the whole period was paid, 
the removal of the goods did not necessarily terminate the contract 
of insurance ; that it only authorized the insurer to rescind the con- 
tract if it desired to do so ; and that no offer has been made to re- 
turn the unearned premium. It is not claimed that the policy re- 
mained in force by reason of the defendant’s knowledge and acquies- 
cence in the removal of the property. If such claim should be made, 
it might be competent to show, in connection with other facts, that 
the defendant retained the unearned premium. But we are unable 
to see how plaintiff can recover upon a contract which his own act 
avoided. Defendant has done no act to avoid the contract, but has, 
so far as the record shows, held itself in readiness to perform all it 
stipulated to perform. 

Affirmed. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


This decision acquires a special interest on account of two previous de- 
cisions of the same court to the effect that property, which from its nature 
might be presumed to be temporarily absent from its ordinary place of de- 
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posit, was protected notwithstanding it was described as contained in a spe- 
eified building. The first of these cases, that of McCleur vs. Girard F. Ins, 
Co., 5 Ins. Law Journal, 753, cited by the court above, has been extensively 
quoted as an authority. In that case the subject of insurance was a phe- 
ton described in the policy as “contained in a frame barn.” The pheton 
was burned while removed to a carriage shop for repairs. The court in 
that case laid down the same principle, which is applied here. It was 
said: ‘The words describing the situation must then be regarded as a 
warranty not only that the property was contained in the barn, but would 
continue so, and if at the time of the loss the carriage was not contained in 
the barn within the meaning of the policy, we do not see how the plaintiff 
can recover.” But it was held that the words must be construed with re- 
ference to the character of the property, and in this case must be under- 
stood to mean simply that the barn was the ordinary place of deposit forthe 
pheeton when not in use. Another special feature of this decision was that 
the court admitted that the risk while in the carriage shop might have been 
materially increased, but it was held that so long as the increase was only 
temporary, the policy was not affected. 

The doctrine in McCleur was again applied by the Iowa Supreme Court, 
in the case of Longueville vs. Western Ass. Co., in 1879, 8 Ins. Law Jour- 
nal, 845, where the insurance was ‘‘on his household furniture, useful and 
ornamental, including sewing machine, provisions, and family wearing ap- 
parel, all contained in” a described dwelling. The apparel was damaged by 
fire while being worn in a sleigh, and it was held that while the furniture, 
etc., were covered only while in the house, the wearing apparel was protect- 
ed while in ordinary use away from the dwelling, thus allowing two construc- 
tions of the same words ‘‘ contained in,” in the same policy when applied 
to different classes of articles embraced in the same general subject matter. 
This was based on the ground that wearing apparel was not a part of the 
household furniture, and the language of the policy could not be so under- 
stood. But this protection extended to the apparel only while in ordinary 
use, and it was said by the court that the policy did not contemplate that the 
insured might take a journey or sleep away from the dwelling. 

The Supreme Court of Minnesota in the case of Holbrook vs. St. 
Paul F. & M. Ins. Co., in 1878, 8 Ins. Law Journal, 789, also applied the 
doctrine to mules, which were described as ‘‘contained in ” a certain 
barn, but were burned while removed temporarily to a shed at a consider- 
able distance for the purpose of plowing. The court treated the words 
rather as mere matter of description than a warranty, following Everett vs. 
Continental Ins. Co., 21 Minn., 76, where a threshing machine was de- 
scribed as ‘‘ stored in barn ;” but at the same time adopting the principle 
that the words must be effectuated if possible according to the intention of 
the parties. 

The various decisions in other States on this subject were reviewed in the 
annotations on the case of Holbrook. In the present instance, although 
wagons and cutters were among the subjects of insurance, they were not 
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kept for purposes of use, but as part of a stock, and there was a re- 
moval not incident to the character of the property, and which could not 
have been in contemplation of the parties, hence the court upon the appli- 
cation of the same principle as in the case of McCleur reaches a result di- 
rectly the reverse. 

Another important feature of the present decision is the effect of the stip- 
ulation regarding proofs of loss. It would seem that this stipulation re- 
quiring the plaintiff to show that the property at the time of loss was in the 
place described, was probably inserted to meet just such cases as that of 
McCleur and Longueville, and according to the decision above it is effectual 
to that end ; a stipulation that the proofs of loss must show the location 
to be that described, is a stipulation that the property, whatever be its char- 
acter, is insured only while contained in the place named. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Caldwell. 


KENTUCKY MUT. LIFE INS. CO. 
vs. 


W. H. CALVERT, er at.* 


Where an insurance company has construed its charter in its certificates of mem- 


bership and its by-laws, it cannot afterwards set up that such construction is 
wrong. 


Busu & Porter and F. W. Darsy, for Appellant. 
W. H. Catvert, for Appellees. 


Per Curram. 
Although there is room to doubt whether it was not the intention 
of the legislature that the amount collected in an assessment should 
constitute the fund to meet the loss for which the assessment was 
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made, and that only so much as should be collected should be paid 
to the beneficiaries, yet as the company has construed the charter 
for itself both in its certificates of membership and in its by-laws, we 
do not feel at liberty to disturb that construction at the instance of 
the company. That construction was calculated to induce persons to 
become members of the company. 

Many would, no doubt, be much influenced by the undertaking to 
pay one dollar for each member properly enrolled at the date of 
death instead of an undertaking to pay whatever might be collected 
on the assessment, and the company having enjoyed the benefit of 
the undertaking as an inducement to persons to become members, 
cannot now be permitted to escape the obligation on the ground that 
it has misconstrued its charter. 

Although all parties seem to suppose that Mrs. McLin has ap- 
pealed, and the case is briefed upon the question whether or not she 
is entitled to one third of the proceeds of the policy, no such appeal 
appears on the record. 

There is an indorsement on the record by Mrs. McLin’s attorney as 
if for an appeal in her name, but no such appeal was ever filed. 

The clerk indorsed an appeal by the corporation as filed, but there 
being no such indorsement of an appeal by Mrs. McLin, her appeal 
never got before this court until since the decision was rendered and 
her petition must be overruled. 

The company had no right to appeal from that part of the judg- 
ment complained of by Mrs. McLin. It was not prejudiced by it. 
On the appeal of the company the judgment is affirmed. 

Judgment affirmed. 





McLin vs. Calvert et al. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Caldwell. 


W. H. CALVERT, er ax.* 


e 
The rule prescribed by the statute for the distribution of the surplus personalty of 


intestates, should be adopted as to the insurance fund arising from the life pol- 
icy of the intestate. 


F. W. Darsy, for Appellant. 
W. H. Catvert, for Appellees. 


Corer, J. 


Counsel is mistaken when he says “the charter directs that the 
proceeds of a life policy of a deceased member shall be equally div- 
ided between his widow and children.” The language is “that the 
fund created in section 10 for the benefit of the widow and children 
of the deceased member, shall be paid to them,” etc., but in what 
proportion they shall take, the charter does not in terms declare. 
But in Yates case we held that in as much as the charter provided 
that the member might by will appropriate the fund for the equal: 
benefit of the widow and children, it was not to be supposed that 
the legislature intended that if the member made no will the fund ° 
was still to be equally divided between the widow and children. If 
such was the intention, the provision empowering the member to di- 
rect by will that the fund should be appropriated for their benefit 
equally, is without meaning. Hence, we held that if no will was 


* Filed April 29, 188. 
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made, the legislature intended that the fund should not be distribut- 
ed equally, and the question arose as to the rule to be established in 
view of this intention of the legislature. 

We thought then and think now, that in view of the nature and 
bjects of life insurance, that the rule prescribed by the statute for 
he distribution of the surplus personalty of intestates, should be 
dcopted. 

The great general purpose and design of life insurance is to pro- 
vide for the comfort of the objects of affection and bounty of the per- 
son effecting the insurance after that person’s death. And it is most 
natural and reasonable as well as just, that when the policy and char- 
ter fail to make complete provision for the distribution of a fund, the 
courts should adopt the statutory rule for the distribution of the sur- 
plus persona!ty of intestates, and divide it as they would do if the 
money was the proceeds of a note or bond held by the decedent. 

In Connecticut Life Ins. Co. vs. Palmer, 5 Life and Accident cases, 
371, the Supreme Court of Connecticut held, where one of the bene- 
ficiaries of a policy died during the life of the insuyed, leaving a 
child surviving, that the proceeds of the policy was so nearly allied 
to surplus personalty left by a decedent, that it ought to be distrib- 
uted under the statute regulating the distribution of such surplus, 
and held the child of the deceased beneficiary entitled to a share in 
the fund accordingly. 

This seems to us to be not only just, but what a large part, if not 
all those who insure for 'the benefit of their families would under- 
stand to be the effect of the contract made with the insurance com- 
pany ; and in laying down this rule we entertain no doubt that we 
are doing just what the insured would have directed to be done if 
the question had been propounded to him. 

Wherefore, the judgment is reversed and the cause remanded, with 
directions to render judgment in favor of the appellant for one third 
of the amount due on the policy. 

Judgment reversed. 





Geiger & Bond vs. McLin. 


KENTUCKY COURT OF APPEALS. 


Appeal from Caldwell. 


GEIGER & ~— 


vs. 
GEO. H. McLIN.* 


Where a person is entitled to receive insurance money, such money is not exempt 
from attachment by reason of a provision in the company’s charter that, ‘no 
part of the stock or interest of any member or his widow or children in said 
institution shall be subject to any debt, liability or legal or equitable process 
against him or any of them.” Such provision applies only to the interest as 
stockholder of the corporation, which every holder of a policy has. 

An act entitled ‘‘an act to incorporate the Kentucky Masonic Life Insurance Com- 
pany,” sufficiently expresses the subject matter of the act in the title; the 
subject matter , the powers and objects of the corporation, being clearly con- 


nected with the title. 


S. Marsre & Son, fur Appellant. 
W. H. Catverr, for Appellee. 


Corer, J. 


John J. McLin was a member of the “ Kentucky Masonic Mutual 
Life Insurance Company.” 

By bis death his son, George H. McLin, became entitled to receive 
from the company on account of his father’s membership something 
over one hundred dollars. This sum was attached in the hands of the 
company by the Geiger’s creditors, the appellants. 

Without controverting the demand against him or the grounds fo 
the attachment, he claimed that his interest in the money could not 
be subjected to his debts, because of section twelve of the company’s 


*Filed November 28, 1879. 
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charter which reads as follows: “No part of the stock or interest’ of 
any member or his widow, or children, may have in said institution, 
shall be subject to any debt, liability, or legal or equitable process 
against him or any of them.” 

The court below adjudged in favor of the appellee, and appellants’ 
counsel contend that the ruling was erroneous, because they say sec- 
tion twelve of the charter is unconstitutional. 

This is claimed on the ground that it relates to a subject different 
and distinct from that expressed in the title. The act is entitled 
“an Act to incorporate the Kentucky Masonic Mutual Life Insurance 
Company,” and we think there is a natural connection between the 
title and the section in question. It relates to the stock and interest 
of the members in the corporation, and the act being intended, as is 
expressly declared on its face, to provide a charity for the widows 
and orphans of Master Masons, to exempt their interest in the cor- 
poration from seizure for debt was clearly so connected with the 
subject matter of the act, as to bring it within the rule laid down in 
numerous cases decided by this court. 

But we do not regard the language of the section supra as 
warranting the construction put upon it by counsel and the court 
below. 

Every holder of a policy is a member of the corporation, and as 
such has an interest in it in the character of a stockholder, and it is 
that interest, and that alone, which in our opinion is exempted from 
seizure for debt. 

The money due to the representatives of a deceased member is in 
no sense an interest “in said institution ;” it is a debt due from it 
to them not as shareholders but as creditors. 

We are therefore of the opinion that the court erred in not 
subjecting so much of the money due the appellee from the company 
as was neccessary to satisfy appellants’ debt. 

For the errors indicated in this opinion the judgment will be 
reversed and the cause remanded for further proper proceedings. 

Reversed and remanded. 





Mercantile Ins. Co. vs. Holthouse. 


SUPREME COURT OF MICHIGAN. 


THE MERCANTILE INS. CO., 
Us. 


HOLTHOUSE.* 


Objections to proofs of loss must be made in good time. A company may not 
delay until it is too late to amend them within the time limited for bringing suit 
aud then object to their sufficiency; such delay is.a waiver of objection. 

Where property held in severalty is united by assignment in one ownership, objection 
to the ability of the original insured to sue at law is no answer to a suit by the 
assignee, 


Judgment affirmed. 


Cows & Canttx, for Plaintiff in error. 
M. V. & A. R, Monrcomery, of Lansing, for Defendant in error. 


es Graves, J. 
The defendant in error sued as assignee of Matilda Morley and 
Mary L. Ayers, to recover a loss which they suffered under a policy 
of fire insurance, issued by the company to them September 17, 1877. 
She recovered in the court below and the case came up on excep- 
tions. The assured were mother and daughter, and being widows, 
they lived together in the same house. The subject of insurance was 
personal property, consisting of household furniture, provisions, 
clothing, apparel and other articles, and some of it they owned in 
severalty. The fire occurred on the 6th of December, 1877, and pre- 
liminary proofs of loss were forwarded on the 17th. On the 14th of 
January following the company returned objection. They were that 
the proofs were “incomplete and imperfect, having been verified and 
subscribed to by Mary L. Ayres only, who is incompetent to make proofs 
of loss as to value and loss sustained to the personal property of 
Matilda Morley ;” and further that the proofs did “ not bear the cer- 


*Opinion filed April 28, 1880. 
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tificate of a magistrate, notary public, or commissioner, as is required 

by the conditions of said policy of insurance.” 
* In communicating these objections, which were the only exceptions 
taken, it was stated that no liability was then denied or admitted, 
and that the company reserved to itself any and all rights it had 
under and by virtue of the policy and the conditions thereto attached. 
In the interval between the forwarding of these first proofs and this 
reply, the assured transferred their claim to defendant in error. 
Soon after the reception of the objections to the proofs, negotiations 
were opened between the parties for an amicable adjustment and 
were continued during the season. The company throughout these 
efforts, however, persisted in the claim that it was not liable, and 
averred that in seeking to effect an arrangement, it was influenced by 
a desire for peace. The attempt proving unsuccessful the defendant 
in error on the 20th of September forwarded new proofs of loss to the 
company’s office at Cleveland, in the State of Ohio. 

By the terms inserted in this policy, the payment of loss could not 
be required until the lapse of sixty days from the reception of complete 
proofs of loss at the office of the company, and another stipulation 
put in declares that no suit upon the policy should be maintained 
unless commenced within the term of twelve months next after the 
loss. 

These provisions were incorporated in the policy as conditions the 
company had a right to insist upon and it did insist upon As the 
fire took place on the 6th of December, 1877, the twelve months for 
bringing suit would expire in the forepart of the approaching 
December, and at the time of sending the second proofs in September 
there remained only about seventy-five days, and hence only about 
fifteen days beyond the term reserved to the company within which to 
make payment after complete proof of loss. The provision relative to 
a certificate, to which reference was made, required the assured to 
produce “the certificate under seal of a magistrate, notary public, or 
commissioner of deeds, nearest the place of the fire, and not concerned 
in the loss or related to the assured, stating that he has examined the 
circumstances attending the loss, knows the character and circum- 
stances of the assured, and verily believes that the assured has, 
without fraud, sustained loss on the property insured, to the amount 
claimed by the assured.” 

No certificate accompanied the proofs first made, but those sent 
the 20th of September, contained one as follows : 

“TI, Agustus F. Weller, a Justice of the Peace, residing in the city 
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of Lansing, Michigan, most contiguous to the property hereinbefore 
described, hereby certify that I am not concerned in the loss or claim 
above set forth, either as a creditor or otherwise, or related to the 
insured or sufferers ; that I have examined the circumstances attend- 
ing the fire, or damage as alleged, and that I am well acquainted with 
the character and circumstances of the insured and do verily believe 
that they have by misfortune and without fraud or evil practice sus- 
tained loss and damage on the property insured to the amount of 
$2,500. - 

“In testimony whereof, I have hereunto set my hand and seal this 
eighteenth day of September, A. D. 1878.” 

Then followed the magistrate’s name and seal. 

The assured and assigneee united in making these proofs. The 
company retained these papers until the 28th of October, more than 
a month, without signifying dissatisfaction or suggesting any defect. 

There remained only thirty-eight days of the twelve months, which 
the company had fixed as the limitation for commencing suit ; and 
assuming for the purpose of this case, which is entirely proper, that 
the company was committed to this stipulation as one completely 
binding on the assured, and it is apparent that a portion of 
the sixty days reserved as a fixed term of credit had elapsed. 
There was no longer on this supposition any time left for completing 

,Preliminary proofs. The company had not only delayed the notifica- 
tion of dissatisfaction with the papers for the two weeks which the lim- 
itation permitted, without prejudice to the assured, but for a sufficient 
time beyond to disable the latter, according to the claims made by 
the company through the terms of the policy, from doing anything to 
obviate objections. 

At that late day a series of objections was tendered. The only one 
calling for present notice relates to the certificate. It stated “that 
the Justice of the Peace making the certificate under seal is not the 
magistrate, notary public or commissioner of deeds nearest the place 
of the fire, as required by the conditions of the policy ; andas we 
verily believe from information, does not know and has not examined 
into the circumstances of the said‘fire, the amount of said loss or the 
character of the claimants.” 

The decision under the objection is confined to the first branch 
of it. The latter portion was fully disposed of before the jury, and is 
not questioned. The position taken by the counsel for the company 
is that, in fact, the justice was not the nearest to the fire, and that the 
condition being one precedent to the right of action the defect is fatal 
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to the cause. It is not needful to consider in the abstract what real 
force such stipulations possess. It was admitted on the trial, that in 
fact the magistrate, Mr. Weller, resided and kept office a block further 
from the fire than another magistrate named, and that there were 
notaries public nearer than either ; and the circuit judge instructed — 
the jury that the policy gave the company a right to insist upon a 
certificate from the magistrate, notary public, or commissioner near- 
est the fire. 

The defendant in error contended that the evidence required a 
finding that the objection was not open to the company, and it is 
manifest from the charge that the judge considered the case must 
be determined according as the jury should find on the facts contem- 
plated by that theory. He accordingly charged elaborately under 
that view. 

The law is well settled that when any defects are found in the 
proofs of loss capable of being remedied, if intelligibly pointed out, 
a failure by the underwriters to make known the difficulty, or to call 
for the information omitted, when that is the infirmity, within a 
reasonable time, is deemed to be a waiver, (Wood on insurance 716, 
and cases ;) and the rule is believed to be without exception that the 
insnrer must object seasonably if at all. He must act in good faith, 
openly, frankly and distinctly, and make his objections known within 
a reasonable time ; and whether he has done so or not in a given case . 
is a question for the jury. Wood, 718, and cases cited. 

There was much evidence at the trial bearing on this question. 
There were the negotiations protracted for the season, the somewhat 
blind form of the objections, and the neglect to point them out in the 
certificate for more than a month, and not until the defendant in 
error was entitled to infer from the policy that no time was left to 
obviate the objections. 

Had the exception to the magistrate been at once notified, or had the 
company offered sufficient time, new and precise proceedings might 
have been taken. But neither was done. Under the charge, which 
was very fair, the jury must have found that'the objection to the 
certificate was not open, and that all right to defend an account of 
the shape of the certificate or the incompetency of its author was 
waived. The point was, therefore, disposed of by the verdict. 

It appeared on the face of the policy that some of the property 
was held in severalty. The description implied it and the agent knew 
it. There was no fraud about it. Each of the insured had an in- 
surable interest, and if the form of the contract presented unseparable 
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impediments to the.enforcement at law of the separate rights—a 
point which is not examined—the parties are not without remedy. 
A court of equity, if necessary, could have entertained the case and 
protected the rights of all. The inability of the assured to sue at 
law, jointly, in case such inability existed, is no answer to the suit 
by the assignee. It is every day’s experience to see separate and 
independent interests whether coming from one party or many, 
united by assignment in one ownership, and the sole object is 
often no other than to save a multiplicity of suits. 

The amendment of the declaration was matter of discretion, and 
there is not the least ground for contending that the discretion was 
improperly exercised. 

What has been said disposes of all the points insisted on, and as no 
error is shown the judgment must be affirmed with costs. 

The other justices concurred. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Jefferson. 


ANCIENT ORDER OF UNITED WORKMEN * 
vs. 
FLORENCE MOORE. 


When ‘a member of an order is indebted to the Grand Lodge for an assessment 
made upon him in common with all other members of the order, his certificate 
may be} suspended even though the Subordinate Lodge is indebted to him for 
sick benefits. in a greater sum than is necessary to pay the assessment. 

If sufficient notice of an assessment is given it is not material that it is not of the 
length required by the charter. 


B. F. Camp and Hartan Wittson, for Appellant. 
Kosn & Banker, for Appellee. 
t Filed April 10, 1880. 
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Hiss, J. 

R. C. Moore was a member of the Ancient Order of United Work- 
men, and as such held a beneficiary certificate, issued under the 
authority of the Grand Lodge of Kentucky, entitling his wife and 
mother to receive the sum of two thousand dollars out of the bene- 
ficiary fund of the order, in case of his death while the certificate 
was in full force. 

Moore died March 1, 1878, and to this action by the beneficiaries 
the Grand Lodge answered that in accordance with the laws of the 
order, the certificate was suspended February 28, 1878, for the non- 
payment of an assessment of one dollar, made upon him prior to that 
time. 

The plaintiffs in their reply denied that he had been suspended in 
accordance with the laws of the order, or had failed after legal notice 
of the assessment to pay the same. 

They also averred that at the time of his alleged failure to pay the 
assessment, West End Lodge, of which he was a member, was indebted 
to him for sick benefits allowed by the lodge in a sum exceeding the 
amount of the assessment, and that it was the duty of the lodge to 
pay the assessment for him out of the sum thus due to him from it. 

The latter part of this averment was not denied in the rejoinder, 
but as both parties made the constitution and laws of the order part 
of the pleadings, any allegation inconsistent with the exhibits must 
be controlled by them. 

Under the direction of the court the jury found specially : 

1. That Moore was notified of the assessment. 

2. That the notice was dated the eighth, and sent on the ninth 
or tenth of February. 

3. That at the time of the assessment and when the order of sus- 
pension was made the lodge owed Moore one dollar on account of 
sick benefits. 

The court rendered judgment for the plaintiffs on the special 
verdict, and the defendant, the Grand Lodge, has appealed. 

The constitution of the Supreme Lodge provides that “ written 
notices of assessment shall be made and sent by the financier bearing 
date of not later than the eighth day of the month, in which the 
notice was issued by the Supreme Recorder. Twenty days from date 
of such notice by the financier, and not later than the twenty-eighth 
day of said month in which said notice of assessment was given, any 
member holding a certificate of the beneficiary fund having failed or 





1880. ] Ancient Order of United Workmen vs. Mocre. 541 


neglected to pay said assessment into the Beneficiary Fund in his 
subordinate lodge, shall forfeit all his rights under said certificate.” 

Although the notice required to be given, was not sent until the 
ninth or tenth of February, there was ample time after it was sent to 
pay the assessment before the 28th and the law required it to be paid 
on that day, although there was not twenty days between the day the 
notice was sent and the 28th day of the month. 

It is next contended that although the jury found that West End 
Lodge was indebted to Moore on account of sick benefits, that it was 
not the duty of the lodge to pay the assessment out of the sum so 
owing by it. This is the important question in the case, and depends 
upon a proper construction of the constitution of the Supreme Lodge 
and the constitution and by-laws of the West End Lodge. 

In order to correctly understand the bearing of these instruments 
on this question, it will be necessary to make a somewhat extended 
statement of their provisions in regard to assessments and dues, and to 
bear in mind the distinction between the two, and the funds created 
out of them and the purposes to which these separate funds are dedi- 
cated by the laws of the order. 

Assessments are made and collected under and dedicated by the 
constitution of the Supreme Lodge, to the sole purpose of paying the 
benefit secured to the beneficiary under the benefit certificate after 
the death of the member to whom the certificate is issued. 

Dues are collected under the constitution and by-laws of subordin- 
ate lodges, and are appropriated by them to meet their incidental 
expenses, and pay to their sick and disabled members what they call 
sick benefits. These dues are in no way connected with the assess- 
ments made under the constitution of the Supreme Lodge, and are sub- 
ject to the exclusive control of the subordinate lodges. These lodges 
also fix the amount of dues to be paid, and the amount of sick benefits 
to be allowed to sick or disabled members. 

Any one who pays his dues so as to be not more than three months 
in arrears, is entitled to sick benefits whether he pays his assessment 
for the Beneficiary Fund or not. 

It will thus be perceived that the order provides two modes by 
which benefits may flow from membership in it, viz: sick benefits 
payable out of the funds of the subordinate lodge arising from dues, 
and a benefit after the death of the member, payable out of the fund 
of the Supreme or Grand Lodge, arising from assessments. 

In other words, membership and the payment of dues entitles the 
member to benefits during his life if sick or disabled, while member- 
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ship and the payment of assessments entitle the person named in his 
certificate, to a benefit payable by the Grand Lodge after his death 
out of the Beneficiary Fund arising from assessments. 

West End Lodge owed Moore for sick benefits a sum equal to his 
assessment, and there can be no doubt but he could have directed it 
to be applied to the payment of the assessment. 

This he did not do, and it is now insisted that it was the duty of 
the lodge to so apply it without direction from him. 

The money due to Moore for sick benefits, arose out of dues col- 
lected under the constitution of the subordinate lodge, and his rights 
and the powers of the lodge over it must be determined by the pro- 
visions of that constitution or other law of the subordinate lodge. 

As to that fund, these provisions evidenced the contract between 
the parties, and regulate their rights and duties respecting it. 
Whatever power the constitution and by-laws gave the lodge over 
the sum allowed to Moore for sick benefits the lodge had a right to 
exercise and no other. The money was his, subject only to such 
power as the lodge had reserved over it and he had a right under 
the contract to demand the money unless the lodge withheld it in 
pursuance to some power it had over it. 

Let us inquire, then, what power the lodge reserved to withhold 
from him the sick benefit already allowed by it. 

Article twelve of the constitution of West End Lodge, provides 
among other things not necessary to this discussion, as follows : 

“ Any member who shall be taken sick or disabled while in ar- 
rears to the lodge to the amount of three months dues cannot by 
payment of his arrearages become beneficial during such sickness, 
nor can a brother while receiving benefits from the lodge become in 
arrears so as to debar him from them, the Master Workman being 
authorized to pay the financier from the amount drawn for his 
weekly benefits, a sum sufficient to prevent his becoming in arrears 
to the lodge to the amount of three months dues.” 

By the express language of the contract the Master Workman was 
authorized to pay out of the weekly benefit, ‘a sum sufficient to 
prevent his becoming in arrears to the lodge to the amount of three 
months dues.” It is only in virtue of this provision that the master 
had a right to withhold one out of the sick benefits. It gave him 
power to withhold it to pay “ dues,” and this cannot be stretched in- 
to authority to withhold it to pay “assessments.” 

The two, as we have seen, are entirely distinct and are made fcr 
wholly different purposes, and to hold that a power to withhold sick 
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benefits to pay dues, not only authorizes but makes it the duty of 
the lodge to withhold enough to pay assessments also, is to disre- 
gard the plain language of the contract. 

A member holding a beneficiary certificate is under no obligation 
to pay assessments, unless he chooses to do so. 

If he desires to allow the certificate to be suspended he may do so 
without losing any other privilege or benefit of the order. Circum- 
stances may be such that he is unable to make the expenditure nec- 
essary to keep himself entitled to all the privileges and benefits of 
the order, and he may prefer to hold on to the right to sick benefits 
and the other privileges, and allow the certificate to be suspended 
rather than lose all. If he pays his dues he is entitled to sick bene- 
fits whether he pays his assessment or not, but if he becomes more 
than six months in arrears in the payment of dues, he ceases to be 
a member in good standing in his lodge, (article twelve) and conse- 
quently ceases to have any claim upon the Beneficiary Fund, even 
though he may have paid all assessments made against him (article 
eight.) 

If we adopt the construction contended for, and hold that the 
lodge is bound to apply sick benefits to pay assessments, the mem- 
ber will be deprived of all choice in the matter, and may not only 
be deprived of a portion or all of his sick benefits, but may lose also 
his interest in the Beneficial Fund. 

On the other hand, if we hold that the lodge has no power with- 
out the consent of a member to apply his sick benefits to the pay- 
ment of his assessments, the member may, if he so desires, direct his 
benefits to be so applied, and all that could be accomplished by a 
contrary ruling will be secured without doing violence to the written 
law of the order—the contract between the parties—and without 
taking from the members the privilege of doing as they please with 
that which is their own. 

If it was the duty of the lodge to pay Moore’s assessment out of 
what was due him for sick benefits, then the lodge would have had 
a right to so apply it if he had been present in the open lodge protest- 
ing that he wished the money due him to be paid to him—that he pre- 
ferred to have it to meet his present wants rather than to have it 
used to secure a benefit after his death to those he would leave 
behind him if he died. 

The order numbers among its members, as we may safely assume, 
men of every grade of financial condition—men to whom a dollar 
more or less would make no appreciable differehce at any time, and 
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men who support their families when well from the proceeds of their 
daily labor, and when sick depend to a greater or less extent upon 
the sick benefits to which they are entitled. 

This is a feature of the association not to be overlooked or de- 
stroyed. It may be difficult for those who have never known want 
to understand how any man having his choice to have a dollar or 
two in hand, or to have it applied to keep alive an insurance of two 
thousand dollars for the benefit of his family fn case of his death, 
should hesitate for a moment to give up the money and secure the 
insurance. But one who is sick, and whose family, it may be, are 
suffering for bread or fuel, and who has no other resource to feed and 
warm them than to draw his sick benefit, and use it for that purpose, 
might have a very different view of the matter. 

If he prefers the insurance, we leave him free to apply his sick 
benefit to pay his assessments. If he shall prefer to minister to the 
present wants of himself or his family, we do not desire to take from 
him the right to do so by deciding that the lodge may, without and 
even against his consent, take his benefits and apply it to pay assess- 
ments, and especially when to do so it is necessary to hold that 
although the law of the order specifies a single purpose for which 
sick benefits may be used by the lodge, vet it authorizes those bene- 
fits to he used by it for an additional and wholly different purpose. 

We are aware that this may seem to many a hard case, but that is 
simply because Moore happened to die so soon after the suspension 
of his certificate and his widow and mother fail to get two thousand 
dollars insurance because he failed to pay one dollar on the day 
before his death. 

If he had been present at the meeting of West End Lodge on the 
night before his death, and had demanded the payment of his sick 
benefit, and the lodge against his protest had applied it to pay the 
assessment, and he were alive and before this court complaining of 
that act, the hardship might then appear to be on the other side, and 
we might be able to see with less difficulty the arbitrary character of 
the action of the lodge and the injury that might’result to a beneficient 
order by subjecting the sick benefits of members to the payment of 
assessments whether they are willing or not. 

The judgment on the special verdict is in conflict with these views, 
and is reversed, and the cause is remanded with directions to enter a 
judgment for the defendant. 

Reversed and remanded. 
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Dissenting opinion of Chief Justice Pryor. 

The Beneficiary Fund of each subordinate lodge is required to be 
forwarded to the Supreme Recorder of the Supreme Lodge, for the 
purpose of discharging the benefit certificate upon the death of the 
brother holding it, and who is entitled to participate in the bene- 
ficiary fund. Each subordinate lodge is then required to make an 
assessment of one dollar upon each member holding a certificate, of 
which the member is required to be notified, as provided by section 
eight of the constitution of the Supreme Lodge. This assessment of 
one dollar is made alone by the subordinate lodge, and that lodge is 
responsible to the Supreme Lodge for the money, unless the member 
has been delinquent. In addition to this fund of the subordinate 
lodge, there is a fund for the benefit of sick members, called weekly 
benefits, from which there is paid the sick member so much per 
week, as long as he continues sick. 

In order to sustain this fund the members are assessed not less , 
than twenty-five cents each, called the regular dues. Both assess- 
ments are paid into the subordinate lodge, and then paid out to the 
members ; that is, the weekly benefits are paid out by the subord- 
inate lodge directly to the sick members, and the Beneficiary Fund 
is paid into the Supreme Lodge, and that lodge discharges the bene- 
fit certificate. 

Suspensions may follow on the non-payment of either assessment 
as provided by the charter, and this suspension in either case is the 
act of the subordinate lodge. 

When the intestate died the weekly benefit fund was indebted to 
him five dollars and he was indebted to the beneficiary fund one 
dollar. 

This indebtedness by the subordinate lodge to the intestate existed 
at the time the assessment of one dollar was made. 

There was both a legal and a moral obligation on the member to 
pay these assessments, and while the right to withdraw as a member 
existed so long as the intestate remained a member he was liable for 
each assessment made. 

-He was indebted to the subordinate lodge alone, and not to the 
Supreme Lodge. When the ussessment of one dollar was made this 
subordinate lodge being iridebted to him five dollars, it was the duty 
of the subordinate lodge to have applied one dollar of the five due 
the intestate to the payment of the one dollar assessed for the Bene- 
ficiary Fund. 

It is argued however, that this appropriation could not be made 
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without the consent and direction of the member. Why not? If the 
member owed the subordinate lodge, and that lodge had his money 
for a greater amount why should it not be so applied ? 

It did not harm the weekly benefit fund except to the extent that 
it affects the particular member ; instead of getting five dollars per 
week he would only get four. The member owed the subordinate 
lodge and not the Supreme Lodge, and having the debtor’s money in 
its coffers, it was its duty to apply it. 

The prime object of insuring or becoming members of this order, 
particularly on the part of the laboring classes, is to provide for their 
families after their death. 

The fund to which the benefit entitles the member, or rather the 
family of the member, is two thousand dollars,‘and when the member 
who is responsible alone to the subordinate lodge has money in the 
vaults of that lodge, or is entitled to a certain sum out of either of its 
aunds, it cannot'be said that he is in default, and by the act of sus- 
pension made to lose, or his family, the entire amount of the bene- 
ficiary certificate. 

It is the duty of the subordinate lodge to protect the rights of the 
member, and when the assessment was made of one dollar to be paid 
it applied to a particular fund; all the lodge had to do was to with- 
draw one dollar from another fund, then indebted to the intestate, and 
apply it to the payment of the assessment. Nor could the member 
have complained, as it was applied by the creditor who had the money 
to the payment of the debt the member was then owing, both funds 
and the assessments belonging to them [being] under the control of 
the same creditor. 

The judgment of the court below was right and should have been 
affirmed. 





Zttna Ins. Co. vs. Resh. 


SUPREME COURT OF MICHIGAN. 


TNA INS. CO. 


\ 


Us 
RESH.* 


The insurance was on building and on personal property therein. The policy was 
by its terms avoided by fulse representations as to title to the building. 

Held, that while there may be cases where such policies are properly divisible, and 
where a violation in respect to one subject matter will not forfeit as to all, the 
doctrine will not apply to a case like the present, where the risk of the whole is 
increased by want of interest in a part. 

Judgment reversed. 


Norris & Unt, of Grand Rapids, for Plaintiff in Error. 
Stuonps & Frercuer, of Grand Rapids, for Defendant in Error. 


Marston, Ch. J. 

This case now comes before the court upon the same showing as 
when here before, with the {addition that evidence was introduced 
tending to show the rate per cent at which the property was insured, 
and the ruling of the court that under such evidence the policy 
was divisible, and that a recovery might be had for the personal 
property lost. The prior decision will be found in 40 Mich., 240. 
As was said when the case was here before, reference was made in 
the policy to a written application which was declared to be a war- 
ranty, and the policy was to be avoided for any omission to make 
known a material fact. The false representations related to the title 
of the insured to the real estate and encumbrances thereon. 

There is a conflict in the authorities as to the right to recover in 
cases like the present. That there may be cases where the con- 
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tract would be divisible, and where the fact that the policy might be 
rendered void as to a part would not affect the whole, we do not 
question, and what may here be said must not be understood as go- 
ing beyond the facts of this case as presented to us. 

Here the false statements which avoided the policy as to the build- 
ings were made before the policy was issued. The personal property 
was in the same building. If it was for the interest of the insured to 
cause or suffer a loss of the building because {he had not the interest 
therein he had represented, it would, we think, be idle to say that 
such fact would not increase the risk upon the personal property in 
such building. It would be very unsafe, therefore, to assume that 
the company would have taken a risk upon the personal property 
separate from the building ; and, therefore, because the rate and the 
amount insured upon the personal can be separated from that on 
the building, to hold that the contract is divisible. 

That the company jwould have taken a risk upon the personal 
property alone to a like amount, and at the same rate, we ‘may as- 
sume, even with full knowledge that the insured had no ‘title to the 
building ; but it would be hazardous to assume that, with such 
knowledge, the company would have written upon both the personal 
property and the building, so that upon the whole policy the insured 
would be more interested in a loss of both, than in their protection. 
It was declared in this “policy that the omission to make known a 
material fact should render it void, and we cannot say that the false 
representation was not material as to both the real and personal 
property. The case should be clear and free from all reasonable 
doubt to warrant a court in carving out separate and distinct con- 
tracts from one common whole. The authorities upon this question 
are collected and cited in the briefs of counsel. 

Upon the facts presented, there can be no recovery, yet we can 
but reverse the judgment, with costs, and order a new trial. 

The other justices concurred. 





1880. | Farmers’ Mutual Ins. Co. vs. Crampton. 


SUPREME COURT OF MICHIGAN. 


FARMERS MUTUAL INS. CO.\ 
/ 
VS. ) 


CRAMPTON.* ) 


In Wisconsin a notice given with the plea of general issue that evidence of fraud 
would be shown, is sufficient to authorize the introduction of such evidence. 


Evidence to show that the insured had valuable property of his own and of near 
relatives in the house, not covered by the policy, is admissible to controvert 
the allegation of arson. 


Evidence of statements of insured, previous to the loss, of his intended movements 
at the time of the fire, is inadmissible. 


Evidence of statements of plaintiff showing that he had loose’ notions regarding 
the destruction of insured property and tending to show that he burned it, are 
admissible and have weight according to the nearness of time when made. 

Judgment reversed. 


M. V. & R. A. Monraomery, of Lansing, for Plaintiff in Error. 
I. D. McCurcueon, of Charlotte, for Defendant in Error, 


Marston, C. J. 

The offer to show, on cross examination of the plaintiff, a fraudu- 
lent overvaluation of the property insured, at the time he made his 
application, should have been admitted. Notice was given with the 
plea of the general issue that the defendant would give in evidence 
that the plaintiff was guilty of fraud in procuring the insurance. The 
accuracy required in special pleading has never been applied to a 
notice of special defence, and to so hold would defeat the very object 
in view in thus simplifying the rules of pleading. It is sufficient if 
such a notice fairly apprises the plaintiff of the defence that will be 
set up and we are of opinion that when so tested the notice in this 





« * Opinion filed April 28, 1880. 





550 Report of Decisions. (July, 


case was sufficient. We need not, therefore, pass upon the question 
whether such a defence could be shown under the general issue. 
The evidence offered to show that a certain amount of money be- 
longing to the plaintiff and personal property of near relatives of his 
was in the house and destroyed by fire, was we think admissible. It 
was expressly stated that the plaintiff did not seeek to recover for 
the property or money so destroyed or any part thereof, but that if 
the defence claimed that plaintiff had set fire to the building such 
evidence was admissible as bearing upon the improbability of such 
being the case. Ifthe building and contents thereof far exceeded 
in value the amount of insurance, such would be stroag testimony in 
favor of the loss being an honest one, as it is not to be Supposed that 
a person will willfully set fire to his own property and destroy the 
same under such circumstances ; nor is it at all probable that one 
would attempt to destroy the property of a relative with whom he 
was on friendly.terms when neither could be gainer thereby. Evi- 
dence of statements made by the plaintiff to third parties previous to 
the loss, that he was going to Detroit and his object in going there 
on the morning of the day previous to the fire, and where he stayed 
the night of the fire was inadmissible. This evidence is covered and 
excluded by what was said in Elliott vs. Van Buren 33 Mich. 49. 
The court erred in striking out the testimony of Levy and Fanny 
Crampton which tended to show that the plaintiff had rather loose 
notions respecting the destruction of property insured, and also tend- 
ing to show he burned the property in question. That the latter was 
material ‘and important evidence is not disputed ; it is claimed such 
evidence was not stricken out. Upon this there may be some ques- 
tion. There is none however but that the other was. The time 
when such statements were claimed to have been made may have 
affected the weight thereof. If made shortly before the fire, such 
evidence would have more force than if made long previous thereto. 
This however would not go to the admissibility thereof but rather to 
the weight to be given it by the jury. 
The judgment must be reversed with costs, and a new trial ordered. 
The other justices concurred. 





Wineland vs. Security Ins. Co. 


COURT OF APPEALS OF MARYLAND. 


Ocroser Term, 1879. 


WINELAND 


US, 
SECURITY INS. CO. ) 


Where it was partand condition of a policy of fire insurance that the insured should 
state in the application the nature of his title, if less than an absolute and un- 
conditional fee simple, and that.a failure to do so should avoid the policy: Held, 
that the insured, who was in possession of the premises under a verbal gift from 
a near relative, was within the condition, and could not recover, notwithstand- 
ing the fact that he had made valuable improvements and repairs, had paid 
taxes, and the verbal gift was accompanied with the promise to make a deed of 
conveyance when requested, which deed (after the loss had occurred) was duly 
made and delivered. 


Action on a fire policy for $2,000, one half thereof on a house, and 
the other half on a stock of merchandise. The defendant averred 
that it was a part and condition of the policy, that if the insured 
should not be the sole, absolute, and unconditional owner of the 
property insured, the fact should be expressed in the policy, and if 
not expressed, the policy should be void ; that plaintiff was not the 
sole, absolute owner of the house, and that the fact of his not being 
such owner was not expressed in the policy ; that it was part and 
condition of the policy that if the property insured should be a build- 
ing, and the fact that the insured was not the sole, absolute, and un- 
conditional owner in fee simple of the land on which the building 
should stand, ‘should not be expressed in the policy, then the policy 
should be void; that plaintiff was not such owner, and the fact Was 
not so expressed. The plaintiff replied that the land belonged to his 
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uncle, who some years previously to the policy had made a verbal 
gift of the premises to him and had promised to convey the same to him 
by deed at any time when requested, whereupon he had entered into 
possession, had paid the taxes, and made valuable improvements 
and repairs; that a few montlis after the loss the premises were, at 
his request, conveyed to him by deed. Defendant demurred to the 
reply. Plaintiff appealed. 


T B. Horwirz, for Appellant. 
S. T. Waxus, for Appellee. 







Irvine, J., in delivering the opinion of the court, said : Conceding 
the fact relied on to be well and sufficiently pleaded, without so de- 
ciding, we do not think they establish in the plaintiff such a right in, 
of title to, the land on which the house stood, and, as a consequence, 
to the houses on it, as was contemplated by the condition of the 
policy, and as its language by proper construction requires the ap- 
pellant to have. The widest possible difference exists in law between 
interest and title, and it is that distinction which this case requires 
us to regard. The question before us is not whether the appellant 
had an insurable interest in the buildings insured, but whether by 
the terms of the contract into which he entered he had that kind of 
interest, to wit, title in fee to the land on which the houses stood, 
which the policy stipulates he shall have, or the contract should be 
void. We have nothing to do with the question whether the condition 
inserted was equitable or not, nor need we conjecture motives on the 
part of the insurance company for the introduction into the policy of 
such a clause. It is there ds a part of the contract into which the 
insured entered, and he must be bound by its legitimate meaning. 
This court said in the Washington Fire Ins. Co. case, 32 Md., such 
clauses as this “are not to be practically ignored, or to be construed 
most strongly against the underwriter ;” but they “are parts of the 
contract binding on both parties, and are to be construed by the same 
rules as other contracts.” The law requires the court to assume that 
the parties understand the contract they make, and this court cannot 
regard the hardship it may deem to work by supposing that the party 
accepting the policy did not understand it in the technical sense in 
which the language constrains us to say it is to be understood. Con- 
ceding that the facts set up by the plaintiff constituted a contract 
which, as against his uncle, he could have enforced or got redress for, 
which we do not decide, still it is clear that they did not give him a 
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title in fee, either at law or in equity, which was “unconditional ’, 
and “indefeasible.” Too many contingencies suggest themselves to a 
legal mind as possible to occur, the happening of which would wholly 
defeat the plaintiffs title, whatever it was, to make it necessary to 
consider that aspect of the question farther. This policy, by the con- 
dition under discusssion, excludes the idea that a merely equitable 
interest was being demanded. It most explicitly requires the intere 
in the land held by the insured to be an absolute and unconditional 
fee simple, or if such title was not enjoyed, and the fact was not stated 
in the policy, it was to be void. The demurrer admits it was not 
stated in the policy, and the only question is, was that fatal to the 
policy and the plaintiff's claim? In Flanders on Fire Ins. (2d ed.) 
321, §12, it is laid down “that when arepresentation is stipulated for 
as part of the contract, if must be complied with because it is a part 
of the contract ; and in such case the assured’s statement as to his 
title is material, no matter whether the insurer has a lien for the 
security of the premium and deposit notes or not.” Pierce vs. Ins. 
Co. 62 Barb. 645 ; Birmingham vs. Ins. Co. 42 Ib. 459; Reynolds vs. 
Ins. Cs. 2 Gran, 329; Leathers vs. Ins. Co. 4 Frost, (N. H.) 261. 
Affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


Appeal Srom Jefferson. 


GERMAN VETERAN AID SOCIETY | 
Us. 


JOHN FINZER.* 


Where a bond for one year is continued for the succeeding year, the sureties giving 
a verbal consent thereto, such sureties are discharged from liability, the verbal 
contract being within the statute of frauds. 


Koun & Barker, for Appellant. 
B. Bacon, for Appellees. 


Statement of the Case. 


This is an action brought by the appellant against the appellees 
on a treasurer’s bond executed by Brohm as principal, and the ['in- 
zers as sureties. 

The appellee, F. A. Brohm, was elected treasurer of the appellant 
society for the year beginning January, 1876, and ending January, 
1877, and as such treasurer, executed the bond as set forth in the 
petition with the Finzers as his sureties. The bond on its face pur- 
ported to be only for that year. In January, 1877, Brohm was re- 
elected treasurer for the year ending January, 1878. 

No new bond was required, the Finzers verbally agreeing to con- 
tinue as his sureties. In January, 1878, there was no election of a 
treasurer, Brohm holding over until in August, 1878, when it was 
found that he was not only insolvent, but a defaulter. This action 
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was then instituted on the bond, and the chancellor having sustained 
a demurrer to the petition, plaintiffs appealed. 


Hiss, J. 

Brohm was re-elected, and the verbal agreement of him and his 
sureties that the old bond should be accepted and treated as a 
bond for the second year was accepted in lieu of a new bond. 
Brohm was not then a defaulter, no demand having been made for 
the money in his hands, and the sureties were as completely dis- 
charged from all liability on the bond as if a new and valid bond 
had been executed. The society accepted the verbal promise or 
agreement in lieu of a bond, and Brohm entered upon his new term 
under that arrangement, and thereafter held the money in his 
hands under it, and not under the bond. The agreement was 
clearly within the statute of frauds, and the demurrer was properly 
sustained. 

Judgment affirmed. 





LOWER COURT DECISIONS. 


CONSENT TO ASSIGNMENT NOT CONSENT TO CHANGE OF 
TITLE. 


Sl. Louis Court of Appeals.—Appeal from the St. Louis Circuit Court. 


GERMAN NATIONAL BANK 
US. 


AGRICULTURAL INS. CO.* 


The policy provided that it should be void in case the property should become en- 
cumbered, or of foreclosure proceedings, or of any neglect to furnish proofs of 
Joss and notice on the part of the insured as required, or in case of assignment 
without consent endorsed. Agents might give such consent but no other, nor 
could they waive any conditions of the policy. The policy was payable to 
mortgagee. Afterwards mortgagor sold her equity accepting notes secured by 
deed of trust from purchaesr. Consent to the assignment of policy to pur- 
chaser was endorsed by the agent, but no notice of deed of trust was given to 
the company or mentioned in the policy. 


Held, that the endorsement of consent to assignment was not necessarily notice of 
a transfer of title ; it did not appear that the purchaser had paid any cash or 
bad any valuable interest in the property above the amount of the original 
mortgage, and in the absence of any notice to the company of the change of 
title, the policy was void. 


BaxkewE.t, J. 

This is an action fpon a policy of insurance. The defenses relied 
upon the trial were, that the premises insured had been incumbered 
by a mortgage, contrary to the provisions of the policy, after the date 
of the policy, without notice to the insurers, and without indorsement 
of the fact upon the policy ; that proceedings to foreclose were com- 
menced without written consent of the company, contrary to the pro- 
visions of the policy ; and that under the foreclosure, the premises 
were sold ; and that proofs of loss were not furnished by the person 
who by the terms of the policy should have furnished them. There 
was a verdict and judgment for plaintiff for the amount of the policy 
and interest. 


* Opinion filed March 2, 1880. oe 
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It appears that, on 6th June, 1876, Abigail Hank owned the prem- 
ises in question—a frame dwelling-house in the suburbs of St. Louis, 
which she had mortgaged to plaintiff for $6,500. Atthe date named, 
she procured the policy sued on, by which defendant’s company in- 
sured her against loss or damage to the dwelling-house by fire, to 
the amount of $4,500 ; loss, if any, payable to plaintiff. The policy 
was for a term of three years. 

The policy provides that if the property shall become encumbered 
by mortgage, judgment, or otherwise, or if proceedings be com- 
menced to foreclose any mortgage upon the insured property, the 
policy shall be void until the written consent of the home office is 
obtained ; that in case of loss, the assured shall give immediate notice 
to the company, and when required, furnish a statement of the par- 
ticulars of loss, the details of which are set out in the policy ; any 
neglect in this respect to be a forfeiture of all claim under the policy. 
The policy is not assignable without the written consent of the com- 
pany endorsed thereon, and any assignment without consent thus 
endorsed, avoids the policy. “Agents of the company are permitted 
to give the consent of the company to assignments of policies, but no 
agent of the company is permitted to give the consent of the com- 
pany in any other case required by the provisions of the policy, or to 
waive any condition or stipulation contained therein ; but, in all 
cases where the consent of the company is required by this policy, 
other than consent to the assignment of the policy, such consent must 
be obtained at the home office of the company.” 

On the 12th July, 1876, Mrs. Hank sold her equity of redemption 
in the premises to one Bernard J. Reilly, as trustee for his wife. No 
money was paid, but Mrs. Reilly gave her notes for $2,400, secured 
by deed of trust upon the premises. The deed of trust was dated 14th 
July, 1876, and made to one White, as trustee. On 12th July, 1876, 
the policy was assigned in writing to Reilly, as trustee for his wife, 
and at the same time, the consent of the state agent of the company 
to this assignment was indorsed upon the policy, but there was no 
notice of the deed of trust ; nothing was said to any officer of the 
company about it, and no memorandum of it was endorsed on the 
policy. The Reillys took possession of the premises, and, on 26th 
April, 1877, whilst the Reillys were living there the dwelling was 
totally destroyed by fire. It is admitted that it was worth the 

amount of the insurance upon it. The company furnished to B. J. 
Reilly the blanks to make proof of loss, but he declined to make any 
proof. After waiting a month, in vain efforts to get Reilly to act in 
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the matter, the trustee of plaintiffs caused proofs of loss to be made 
out, which were furnished to the company, and returned on the 
ground that they were insufficient, as not being furnished by Reilly, 

Defendant offered to show that the premises in question were ad- 
vertised for sale under a deed of trust, and sold under the deed of 
trust a few days after the fire ; but the testimony was ruled out on 
the objection of plaintiff. 

The jury were instructed that the assent of the company to the 
assignment of the policy is evidence to be considered by the jury in 
determining whether the company assented to the sale to Reilly ; 
that if Reilly and wife failed to furnish proofs of loss, then plaintifi’s 
trustee might do so, and if he did so, and these proofs were rejected 
bythe company as not furnished by the Reillys, then the proofs of loss 
offered in evidence are sufficient ; that the deed to Reilly and the 
deed of trust by him, are parts of one transaction ; and if defendants 
assented to the sale to Reilly, it thereby assented, within the meaning 
of the policy, to the deed of trust to secure the purchase money ; and 
that neither the deed of trust, nor the failure to indorse the assent of 
the company thereto on tlie policy, avoided the policy. 

No apparent hardship can ever be a legal reason for relieving a, 
party from the consequences of a reasonable and unambiguous con- 
tract, the benefits of which he has lost without any fault of the other 
party. The defendant company had a perfect right to provide as it did 
as to the notice of any incumbrance by way of mortgage placed upon 
the property pending the insurance. The present case is an instance 
of the reasonableness of such a rule. The person in possession of 
the premises, and having the legal title, perhaps, had no interest 
whatever in their preservation. He had paid nothing for the prop- 
erty ; the notes given were the notes of his wife. She purchased the 
property subject to one mortgage, by executing another ; and was, 
perhaps, perfectly indifferent as to whether the property was destroy- 
ed by fire or not. His testimony shows that, shortly after the fire, 
he was in jail on some criminal charge, the nature of which does not 
appear. It is clear that the company was very much interested in 
knowing whether the property was mortgaged for something like its 
full value or not. The reasonable inference from the testimony is 
that the property;was mortgaged for as much as the improvements 
were worth, and probably for more than that. 

There is only one question in the case. If defendants had not 
notice of the,second;mortgage, substantially according to the terms 
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of the contract, the judgment cannot be sustained. There is no 
question of waiver. 

It is contended by respondent that consent to the assignment of 
ithe policy to Reilly was consent to the mortgage given by Reilly at 
the time he purchased. The argument is that the assignment was 
notice of the conveyance to Reilly ; that notice of the conveyance 
was notice of the deed of trust executed for the purchase money, 
because deed and deed of trust were parts of the same transaction, 
and, therefore, notice of one was notice of the other. 

The conclusion does not necessarily follow. Itis true that where 
both instruments are executed at the same time, between the same 
parties, relative to the same subject matter, they both constitute the 
same transaction. The deed and mortgage are parts of the same 
contract ; and, between the parties to them, they are held to consti- 
tute but a single act ; but they are none the less, separate and dis- 
tinct instruments. Fontaine vs. Boatmen’s Say. Inst. 57 Mo., 588. 
Notice of one is not necessarily notice of the other. The recording 
of the deed does not notify a subsequent purchaser that there was a 
cotemporaneous mortgage. It by no means follows that because one 
. has notice that a deed has been executed of an equity of redemption, 
he has notice that the purchase was not for cash, or that he has any 
reason to suppose that there is a cotemporaneous mortgage, or even 
a vendor’s lien of any kind. There is nothing on the face of the con- 
véyance to Reilly, which is a separate instrument, from which it can 
be gathered that the purchase money expressed in the deed as paid, 
was not paid in cash. 

Nor is there any evidence, or any admissions, that the company 
had notice of or that they consented to the sale to Reilly, unless the 
consent to the assignment of the policy is to be taken to be a consent 
to the sale ; and, in the absence of further evidence of notice of the 
deed, it is not at all clear why it should be so taken. The policy, by 
its nature, is assignable. It might, for various reasons, be assigned 
without a transfer of the subject of insurance, (Smith vs. Ins. Co., 1 
Hill, 497) and we do not see why the insurer must be bound to in- 
quire whether the title passed with the assignment of the policy, 
although in the view that we take of the law of the case, that is not 
material. 

We are referred to the case of Insurance Co. vs. Ashton, 31 Ohio 
St., 377. The case does not seem to be quite in point. That was a 
case in which Francis Ashton, the assured, conveyed the premises in- 
sured, with consent of the insurer, to Christopher Ashton, who gave 
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a mortgage back for the purchase money. The policy was assigned 
to Cristopher at the date of this conveyance, and it had the provision 
that, if the property be sold or transferred, or if any change take 
place in the title without consent of the insurer, the policy shall be 
void. In an action by Christopher on the policy, the court held 
that plaintiff was entitled to recover, and the court says in the course 
of its opinion, that it does not deem it necessary to consider whether 
the mortgage without the consent of the company is such a change 
of title as avoids the policy under the stipulation, because the assent 
to the conveyance was a consent to the sale as made, and, therefore, 
an assent to whatever change of title the mortgage effected. It is, 
however, manifest that the mortgage back effected no such change of 
title as ought to be held to avoid a policy under such a stipulation as 
the one before the court there. May on Ins. §269. Of the change 
of title the company had full notice ; and, whatever may be said in 
the opinion as to an assent to the sale being an assent to the mort- 
gage, is unnecessary to the determination of that case, and ought to 
have no application to the case at bar. 

The stipulation with which we have to deal is express, that if the 
property become encumbered by mortgage, the policy shall be void 
until the written consent of the home office is obtained. We hold it 
utterly unreasonable to say that the written consent of the company 
to the assignment of the policy to one who is shown aliunde to have 
purchased the equity of redemption on the day the policy was assigned, 
and to have given a mortgage back for the entire purchase money, 
is a written consent to the mortgage, simply because, as between the 
parties themselves, and to preserve equities, and to exclude liens in 
some cases, and so far as dower is concerned, and, perhaps, for other 
purposes, a deed and mortgage back for the purchase money are re- 
garded as one transaction. There is not the least reason to suppose 
that the insurance company ever heard of, or suspected the existence 
of this mortgage ; and the dictum in the Ohio case just cited, that 
in consenting to a sale of the property, the company must be sup- 
posed to have made itself acquainted with the terms of sale, does 
not commend itself to us as founded upon sound reason, or upon any- 
thing which we can conceive as likely to take place in a transaction 
of this nature. 

We think that the trial court erred in the effect given by it to the 
consent by the company to the assignment to Reilly. The judgment 
must, therefore, be reversed and the cause remanded. 





